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EXHIBIT “W"

LEGAL DESCRIPTION FOR THE ADJUSTED PROPERTY LINE
BRETWEEN THE BOUNDARY OF TRACT 1 AFTER THE SECOND ADYUSTMENT
AND THE BOUNDARY OF TRACT 2 AFTER THE THIRD ADJUSTMENT

Beginning at a point on the east/west center section line of Section 17 in Township 19 South, Range 1
West of the Willumette Meridian, said point being North 89°54'54" Bast 1320 feet from the brass cap
murking the west ope-quarter cotnes of Section 17 in said Township 19 South, Range 1 West of the .
Willemette Meridian thence leaving the east/west center section line of said Section 17 and nnping
parallel to the west line of the Nortinwest one~quarter of said Section 17 North 00° 12" 10“ West 1320 feet
momwflcssbtpéigtoptlmnogﬂ:lh:uf&:mﬂ:mhdfof:henorﬁmmofuidwn
l?,nidpbin:being‘meTmPointofBeghning;ﬁ:cnceﬂmgﬁenmﬁhcoﬁhemuﬂ:m-buﬂ'ofﬂ:c -
nortirwest one-quarter of said Section 17 West 1320 feet more or less to a point on the west line of the
noctlwest oue-quartey of said Section 17-and there ending, atl in Lane County, Oregon.

© "EXHIBIT “X”

LEGAL DESCRIPTION FOR THE REVISED ROUNDARIES
. TRACT1
FOURTH ADJUSTMENT

mﬁnnhgnﬁemsﬂwm:umgrdmmuﬁmhaﬁofmenmﬁweﬂm&qmof&uim 17in
Township 19 South; Range | West of the Willamotte Mexidian; thence along the west line of the -
northwest one-quarter of said Section 17 North 00°12'10™ West {220 feet more or less 1o a point which
bears South 00" 12'10" East 100.00 feet from the brass cap marking the section comer common to
Sections 7, §, 17 & 18 in Township 19 South, Range 1 West of the Willamette Meridian; thence leaving
said west line and running paralie! to the south lino of the J, Stoops D.L.C. No. 41 in Township 19 South,
Range | West of the Willamette Meridian South 89'50°02" East 1620 fect morc or less to a point on the
west margin of the Usnion Pacific Railroad right of way; thence southeasterly along the west masgin of the
Union?nciﬁcku‘lrnadrightofmyioapoimmukingthehmrsecﬁcnofm:wutmu;inafﬁe Union
Pacific Railroad right of way and the narth line of the south one-haif of the northwest one-quaster of
Section 17 in Township 19 South; Range 1 West of the Willamette Meridian; thence leaving said west
margin and nmning along the north line of the south one-balf of the northwest one-quarter of said Section
17 West 2350 fest more or less to the point of beginning, all in Lane County, Oregon




EXHIBIT “Y"

LEGAL PESCRIPTION FOR THE REVISED BOUNDARIES
TRACT]
THIRD ADJUSTMENT

Beginning:tapoiﬂonthewatlineoﬂhemrﬁwutm—qumu‘ufkcﬁm 17 i Township 19 Soath,
Range 1 West of the Willamette Meridian said point being Nocth 00°12'10" West 900.00 fect fom the
brass cap marking the west one-quarter comer of Section 17 in Township 19 South, Range 1 West of the
wmmmummmmnummmmmgmudwmwmm
line of sid Scction 17 Notth 89" 54°54" East 3100 fect more or lass to 8 point on the west margin of the
Union Pacific Raitroad right of way; thenee norfiiwesterly along the west margin of the Union Pacific
Railroad right of way to a point matking the intersection of the west margin of the Union Pacific Railrosd
right of way and the porth line of the south one-half of the nortiwest ooe-quater of Section 17 in
Township 19 South, Range | West of the Willxmette Meridisn; thence leaving said wost margin end
running aloog the porth line of the south one-half of the northrwest ons-quarter of said Section 17 West
2350 feet more or kess to a point on the west line of the northwest ons-quarter of said Section 17; thence
leaving said north Jine and running slong the west line of the northwest one-quarter of said Scction 17
South 00°12'10" East 420 feet more ot less to the point of beginning, all in Lane County, Oregon
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EXHIBIT “AA”™

LEGAL DESCRIPTION FOR THE ADJUSTED PROPERTY LINE
BETWEEN THE BOUNDARY OF TRACT 1 AFTER THE THIRD ADJUSTMENT
AND THE BOUNDARY OF TRACT 2 AFTER THE FOURTH ADJUSTMENT

Begimﬁngnlpointcntheweulineofﬂwnmhwmme-qumer'ofm 17 in Township 19 South,
Rangs 1 West of the Willamette Meridian, said point being South 00°12'10" East 740.50 feet from the
bnssupmaddngﬁwseaioncumermmontoswionﬂ, %, 17 & 18 of Township 19 South, Range ]
Wast of the Willamette Meridian; thence paraflel with the south Tine of the J. Stoops D1C.No.4lin
Township 19 South, Range [ West of the Willameste Meridian Soutb 89 50°02" East 2030 feet more or
Jess to 2 point on the west margin of the Union Pacific Railroad right of way and there ending. all in Lane
County, Oregon h

EXHIBIT “BB” ~

LEGAL DESCRIPTION FOR THE REVISED BOUNDARIES
TRACT 2 :
FINAL ADJUSTMENT

Begimingdnpointonﬂ:ewutliuﬂﬂhemrﬂm&ﬂmc—qunuof&aion 17 in Township 19 South,
Range 1 West of the Willamette Meridian, said point being South 00" 12'10" East 740.50 feet from the
hmcap-mnﬁngﬁ:secﬁonmcmon!oSwﬁm?,B, 17 & 13 of Township 19 South, Range 1
West of the Willamerte Meridian; thence along the west line.of thie northwest one-querter of said Section
17 North 00°12' 10" West 640.50 feet to 8 point which bears South 00°12'10" East 100.00 foet from the
brass cap marking the acction corner common to Sections 7, 8, 17, & 18 in Township 19 South, Range |
West of the Willametté Mesidian; thence leaving said west line and ruaning paralle] to the south line of
the J. Stoops D.L.C. No. 41 in said Township and Range South 89°50°02" Fast 1620 feet to0 2 point on the
wm:narginofﬂmUninnP:dﬂcmmﬁgmofmnmmﬁawymmmmﬁn,of&e
Union Pacific Railroad sight of way 1o & point which bears South $9°50'02" Esst from the point of
beginning; thence North 89°50'02" West 1940 feet more or fess 1o the point of beginning, all in Lane
County, Oregon.
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EXHIBIT “CC”

LEGAL DESCRIPTION FOR THE REVISED BOUNDARIES
TRACT 1 : -
FOURTH ADJUSTMENT

Beginningu:pohtmﬂiewu!lheofﬂunmwof&cﬁm 17 in Township 19 South,
Rasge | West of the Willamettz Meridian said point being North 00'12'10" West §00.00 fect from the
brmupmarkingthe»wdm-qumwa&cﬁon 17 in Township 19 South, Renge | West of the
Willzmette Meridian; thence continuing along the west line of the northwest one-guarter of said Secticn
17 Notth 00°12'10" West 1003 futmmorlessblpointwhichmmw'lzm"EBI'MO'.SO feet
from the brass cap marking the section comer commeon fa Sections 7, §, 17 & 18- Township 19 South,
Range | West of the Willametsc Meridian; thence leaving said west line and runing parallc! to the south
line of the J. Stoops DL.C. No. 41 in said Township and Range Sooth $9°50°02" East 1940 fect morc ar
less to amhtmmewmmofﬁevﬁmhdﬁchi&udﬁﬂndwmmmﬂydm
the west margin of the Union Pacific Railroad right of way to a point which bears North 89°54'54” Esst
from the poiot of begitning; thence South 89°54'54” West 3100 foct more or Jess to the point of
beginning, sll in Lane County, Oregon.
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EXHIBIT “EE”

- LEGAL DESCRIPTION FOR THE ADJUSTED PROPERTY LINE
BETWEEN THE BOUNDARY OF TRACT 1 AFTFR THE FOURTH ADJUSTMENT
AND THE BOUNDARY OF TRACT S AFTER THE SECOND ADJUSTMENT

Begﬁuﬁngnnpointmlhewmlheofmen&thwestone-qumof&:ﬁm 17 in Township 19 South,
Range 1 West of the Willamette Meridian, said point being North 00°12'10" West:1100.00 from the brass
cap marking the west one-quarter corner of said Section 17; thence leaving said west line and running
paralisl to the south line of the J. Stoops D.L.C. No. 41 in Township 19 South, Range | West of the
Willamette Meridisn Sooth 89°50'02™ East 608.12 feet; thence paralle] to the west line of the porthwest
one-quarter of said Section 17 North 00°1210° West 573.18 feat; thencs parailel to the south line of the J.
Sroops D.L.C. No. 41 South 89°50°02" East 1500 fect more of lessto & point on the west margin of the
Union Pacific Railroad right of way acd there ending, all in Lare Couaty, Oregon.

-EXHIBIT “GG”

LEGAL DESCRIPTION FOR THE REVISED BOUNDARIES
TRACT1
FINAL ADJUSTMENT

Begirming 2t a point on the west line of the northwest one~quarter of Section 17 in Township 19 South,
Range 1 West of the Willamette Meridian, said point being North 00°12°10" West 1100.00 from the brass
cap marking the west ons-quarier comer-of said Section 17; thence leaving said west line and running
paxalle] to the south line of the J. Stoops D.L.C. No. 41 in Township 19 South, Range 1 West of the
Willumette Meridian South 89°50'02" East §08.12 feet; thence paraile! to the west live of the northwest
one-quarter of said Section 17 North 00'1210" West 573.18 fect; thence parallel to the south line of the J.
Stoops D.L.C. No. 41 South £9°50°'02" East 1500 feet more or Jess to a paint on the west margin of the
Union Pacific Raitroad right of way; thence northwesterly along the west margin of the Union Pacific
Raitroad right of way to a point which bears South 89°50702® East from a point on the west line of the
porthwest one-quarter of said-Section 17, said last referenced point being South 00*12°10" East 740.50
feet froms the section corner conumon to Sections 7, 8, 17 & 18 in Township 19 South, Range 1 West of
the Willamette Meridian; thence lzaving said west margin of the Uniop Pacific Railroad right of way and
running North 89°50°02° West 1940 feet more or less to a point on the west line of the nosthwest onc-
quaster of said Section 17, said point being South 00°12'10" East 740.50 feet from the section comer
common to Sections 7, 8, 17 & 18 of said Township nod Range; thence along the west line.of the .
northwest one-quarter of said Section 17 South 00" 12°10™ East 803 feet more or less to the point of
begioning, all in Leae County, Oregon.




EXHIBIT “FF"

LEGAL DESCRIPTION FOR THE. REVISED BOUNDARIES
TRACT §
FINAL ADJUSTMENT

Lot 2 of Section 17 in Township 19 South, Rangs 1 West of the Willamette Meridian, all in Lane Couaty,
Oregon. .

ALSO: Beghningﬂﬁehmcapmﬂdagﬁ:wﬁm&qummaofswm 17 in Townsbip 19
South, Range 1 West of the Willamieite Megidian; thence aloug the west line of the northwest one-quarter
of said Section )7 North 00‘12'10"-.‘3_1’&llO0.00feet;themeluvingnidwutlhmmdmingpuﬂbl
to the south Jine of the J. Stoops D.L.C. No. 41 in Township 19 Seath, Range 1 West of the Willamette
Meridien South 89°50°02" East 608.12 feet; theace parafle] to the west line of the narthwest one-quarter
of said Section 17 North 00° 12 10% West 573,18 feet; theace peralle} o the south line of the J, Stoops
D.L.C. No. 41 South 89°50°02" Biist 1500 feet more or less to & point an the west margin of the Union
Pacific Raitroad right of way; thence southeasterly along the west margin of the Union Pacitic Railroad
rightof.vg:_yto,apoinﬂwintweqimofﬁq.mmrsiudﬁeUninnhciﬁcRﬁlrudrigMofmymd
the east Tine of the Williags McCall D.L.C. No. 39 in Township 19 South, Range 1 West of the

- Willamette Meridien: thence lesving said west masgin and running along the cast tine of the William
McCail DL.C. No. 39 South 150 fict more or less to a point marking the intersection of the east line of
the William McCafl D.L.C. 39.and the east/west center section iine of said Section 17; thence leaving said
unﬁne;ﬁdmmingdmgtheemmmﬂonliuofnidwm 17 South 89°54'54" West
3960 feet mote or less to the point of beginning, all in Lane County, Oregon.
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Exhibit 7

Zoning History

Evidence exists for the proposition that the original F-2 zoning was never changed. That
evidence consists of a discrepancy between a map and a list of specific tax lots that are
exhibits to a 1984 ordinance changing certain zoning from F-2 to F-1.

The starting point is Official Zoning Map Plot 518, which shows an area south and west of
the Southemn Pacific Raiiroad to be zoned F-1 Nonimpacted Forest Land. See Exhibit A
to this exhibit.

Pursuant to LC 16.014(3)(d), the Official Map lists the adoption ordinance as PA 884,
effective 2/29/84. Pursuant o LC 16.014(3)(e), it also lists a revision as PA 992, effective
1/18/91. No further ordinance revision numbers appear on the map.

PA 884 is the seminal ordinance that applied Rural Comprehensive Plan and Zone
designations throughout Lane County. That ordinance designated the westerly portion of
Tax Lot 400 and two tax lots to the south (1400 and 1500) as F-2 Impacted Forest Lands.

See Exhibit B to this exhrb:t

The second eniry on the Ofﬁcnal Zonlng Map is the aforementioned Ordmance PA 992.
As noted above, that ordinance changed the plan and zone designations on the easteriy
portion of Tax Lot 400 from M-3 to F-2. That change is irrelevant to the present inquiry
because it affected only property on the east side of the Southem Pacific Railroad.

Another ordinance, not listed on the Official Map, made further changes to Plan and Zone
designations throughout the county and in the subject property. !t is Ordinance No. PA
891, which was enacted in response to comments by the Oregon Department of Land
Conservatmn and Development (DLCD) in staff reports dated June 28 and July 19, 1984.
PA 891 was eridcted on September 12, 1984,

PA 891 contains twe conflicting exhibits. The first is a map that shows the subject
property and a large area to the south bounded by a dark black line. Within the line is the
letter “F” and, toward the top, the symbol “F-2.” Below the F-2 symbol, in a darker line, is
the symbol "F-1." See Map Exhibit C to this exhibit.

The second exhibit is a list of specific tax lots that were redesignated from F-2 to F-1.
That list includes Tax Lots 1400 and 1500 but not Tax Lot 400. See Exhibit D to this
exhbit. Thus, the area map and the tax lot list are not in agreement.

Based on the ruie that specific ordinance provisions control general provisions, the tax lot
list may be the most authoritative evidence of current zoning. It shows that tax lot 401 is
still zoned F-2.

i EXH]B].T7



In dealing with this evidence, one might wish for a rule that states that written provisions
control map provisions. No such provisions are found, however, in the LLane County
Rural Comprehensive Plan or Zoning Ordinance. And, no such rule exists as a principle
of case law.

Cases dealing with *"maps” versus “text” generally are a fact-specific examination of
whether the map in each case is of sufficient scale to be definitive. For example, in
DLCD v. City.of Gold Beach, 43 Or LUBA 319 (2002), the Board stated, in dicta, that a
line on a map at a scale of 1" = 800’ would create an ambiguity on the ground of between
25 and 50 feet.

Here the map exhibit to Ordinance No. PA 891is at a scale of approximately 1" = 1100’
and the line, while thick, is not ambiguous enough to resclve the question posed in this
case.

Cases dealing with “general® versus “specific” ordinance provisions, however, are helpful
and can be use to settle this matter. Typically, those cases apply a standard canon of
construction, which holds that "specific” provisions control “general” provisions.

That principle has been codified for statutes at ORS 174.020(2), which states: “When a
general and particular provision are inconsistent, the latter is paramount to the former so
that a pariicular intent controls a general intent that is inconsistent with the particular
infent.” This statute has been foliowed in several cases. See e.g. Hanson v. Abrasive
Engineering & Mfq., 317 378, 856 P2d 625 (1993) (ORS provision in conflict with the

- Oregon Evidence Code).

The present case deals with two provisions of an ordinance that are in conflict rather than
two provisions of a statute. ' The principle of statutory construction noted above has
general application, however, and has been applied to resolve conflicting sections of a
zoning ordinance. See e.g. Sparks v. City of Bandon, 30 Or LUBA 69 (Specrf c zoning
ordinance provision regarding notice controls general provision.)

As applied to this case, the ambiguous map describes a general area in which change is
to occur. The list of tax lots, which the ordinance says "further delineates” the change, is
the controlling provision that identifies the actual specific changes. The result is that Tax
Lot 400 (now 401)west of the SPRR was left F-2 and Tax Lots 1400 and 1500 were
changed to F-1

The conclusion reached above might be sufficient to resolve this matter. It is
strengthened by another relevant principle is contained in ORS 174.020(1)(a), which
states: “In the consftruction of a statufe, a court shall pursue the intention of the legislature
if possible.”



The cases are in accord. See State ex rel. Nilsen v. Hayes, 20 Or App 135, 530 P.2d
1264 (1975) (The primary rule of statutory construction is to ascertain legislative intent.)

The question then is: “What did Lane County intend with respect to the westerly portion of
Tax Lot 400 (now 401) when it passed Ordinance No. PA 891"

The best clue comes from the preamble to the ordinance itself, in the aforementioned
reference to the objections raised by the DLCD in staff reports dated June 28, 1984 and
July 12, 1984'. Under Oregon Law, because of the power granted to the LCDC through
the “acknowledgement” process, local governments typically acquiesce to the
requirements. of the LCDC as expressed in staff reports-as well as commission orders.

The primaéy of one level of government over another was described in an Oregon
Supreme Court that has never been overturned. See Biggs v. McBride, 17 Or 640, 21 P
88 (1889). (Constitutional question of legislative versus executive powers.)

In Biggs, the Court held that, when a power has been exercised by one department of the
government for a long time, and such exercise has been constantly acquiesced in by the
other departments as well as the people, such practical construction is of great weight in
doubtful cases, and should not be lightly regarded in any case. As noted above, Lane
County, along with other local governments in Oregon, has typically acquiesced to DLCD
requests.

A key question, then, is what did DLCD have in mind when it asked Lane County to
rezone certain types of land from F-2 to F-1.

Reference to.the actual DLCD staff reports discloses that the chief concermn was the
misapplication of F-2 zoning to large parcels. Examples cited were: Map 272 — 530 acres
of a large forest/grazing operation, Map 275 — 636 acres on farm deferral; Map 430 — 878
acres, and Map 432 - “Some very large parcels.”

By contrast, the relevant portion of Tax Lot 400 (now 401) was 201.38 acres. While not
dispositive in itself, the notion that DLCD seemed concerned about very large acreages
being zoned F-2 adds weight to the other arguments particularly when coupled with
knowledge we have now regarding smaill legal lots within the subject property.

In conclusion, the evidence shows an ordinance with map indicating a change from F-2 to
F-1 for Tax Lot 400 and & specific list of rezoned tax lots indicating that the zoning was
not changed. Whiie not conclusive evidence that Tax Lot 400 remains F-2, it is, at the
very least, evidence that the call between the two forest zones was close even with the
limited information available in 1984.

! n fact, the Fuly 12, l984réportdwltonlywithGoalZnon—rmurcelamLGoalSandGoa]15. A Tater report, dated
September 12, 1984 also dealt with the F-1 versus F-2 issue and is discussed in this letter.
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Exhibit 11

Goal 4 Analysis

The subject property is designated “forest Lands” by the Rural Comprehensive
Ptan (RCP). RCP Goal 4 Policies 1, 2, and 16 are applicable to this appllcatlon
and are met as explained below.

Policy 1. Conserve forest lands by maintaining the forest land base and
protect the state’s forest economy by making possible economically
efficient forest practices that assure the continuous growing and
harvesting of forest tree species as the leading use on forest land
consistent with sound management of soil, air, water, and fish and wildlife
resources and to provide for recreational opportunities and agriculture.

The proposed zone change will not adversely affect the economic efficiency of
forest practices on the subject property. This property is part of an isolated, small
area of F-1 zoned land. The 263 parcels within one mile from the subject
property already impact this segment of F-1 zoned property. See zoning Maps at
Exhibits 1 and 2 to the Application.

A zone change from F-1 to F-2 will continue to conserve the iand for forest use.
Considering the lack of highly productive soils for forestry on the subject property,
these parcels may be more efficiently managed by an on-site, small woodlot
owner. See soils information at Exhibit 6 to the Application. Forest practices that
are uneconomicai for an offsite manager could potentially be carried out
economically by the small woodlot owner.

Policy 2. Forest lands will be segregated into two categories, Non-
impacted and impacted and these categories shall be defined and mapped
by the general characteristics specified in the Non-impacted and Impacted
Forest Land Zones General Characteristics.

This policy refers to the characteristics set forth in Policy 16 that are set forth and
applied to this application below.

Policy 16. Lands designated within the Rural Comprehensive Plan as
Forest Land shall be zoned Non-impacted Forest Lands (F-, RCP) or
impacted Forest Lands (F-2, RCP). A decision to apply one of the above
zones or both of the above zones in a split zone fashion shall be based
upon:

a. A conclusion that characteristics of the land correspond more closely to
the characteristics of the proposed zoning than the characteristics of
the other forest zone. The zoning characteristics referred to are

-

1

e 11




specified below in subsections b. and c. This conclusion shall be
supported by a statement of reasons explaining why the facts support
the conclusion.

b. Non-impacted Forest Land Zone (F-1, RCP) Characteristics:

(1} Predominantly ownerships not developed by residences or non-forest
uses.

Past Hearing Official decisions in requests to rezone property from F-1 to F-2
have applied this criterion to the subject property itself. Thus, the four legal lots
within the subject property have this F-1 characteristic in that they have no
dwellings or non-forest uses on them.

(2) Predominantly contiguous ownerships of 80 acres or larger in size.

When this standard was originally implemented.in 1984, it was applied to the

“area” under consideration for zoning. Almost always, those ‘areas’ contained
several tax lots and ownerships. The issue-was whether the “area” was made up
of contiguous large ownerships. If so, it merited F-1 zoning.

Consistent application of this standard to this case would seem to require
examination of just the subjeet property because that is the relevant "area” under
consideration for rezoning. The subject property, which consists of four legal
parcels all substantially-smaller than 80 acres, would therefore be found to not
possess this F-1 characteristic.

This provision, however, has not been applied as described above for
consideration of single-parcel rezones. There have been three Hearings Official
Decisions for F-1 to F-2 zone change applications since 1984.! Each decision
looked at properties contiguous to the subject property rather than at the subject
property itself. The area proposed for rezoning-in those three decisions -
apparently contained only one legal lot, perhaps causing the hearings official to
fook at the adjacent parcels as well. In this case, however, the subject property
contains four legal parcels and should be treated similar to the method used in
1984. As discussed below, this approach is consistent with recently adopted
Goal 2, Policy 27, which recognizes the significance of legal lots within, as well as
adjacent to, the subject property.

The confusion in how to best apply this standard is reflected in the most recent F-
1 to F-2 decision, in which the Hearings Official commented: “These
-characteristics are not clearly written so that they can easily apply to a question
of redesignation. They wére written.to describe the original designation process,
which looks at farger swaths of territory.”

! (West: PA 99-5789, Baker-Fisk: PA 1057-91, and Park: PA 0039-91).



This applicarit siiggests that it is appropriate to look at both the, subject property
and the adjacent.contiguous,parcels,? Logically, both will havs an imipact on, .
whether.the_-.pmper,ty-:if,sgpgqten suited to large-acreage industrial. forestry or:to «.,
smalier+scale weodlanidsoperation. Contiguous properties, if in smaller parcels,
can have'an a¢khowledged chilling effect on large-scale industrial forést
practices. Likewise, when the subject parce! itseif is composed of small legal
lots, they may be sold to individual -owners and used as small woodiands without
running afoul of any land use policy or law. Either way, the result is not the type

of large scale, industrial forestry associated with F-1 zoning.

Adiaoent-.Parcel-An_alzsi's? a

As shown below, looking at just adjoining parcels, the subject property is split
between F-1 and F-2. characteristics

The subject property’s configuous parcels to the west are Tax Lot 2600 (97.06
acres) and T. _’\axj;iataﬂ 01.(124 acres). Tothe south, Tract 5§ —Brown Property is
138 acres. ‘These threé parcels would falf into the “over 80 acres” category.
C e N L g iy o ' _ S e e

L2 R IR N

Tax Lot 2202 to the'forth s 16.9 acres. A Southem Pacific Railroad right-of-way
borders the subject property to the east. A previous hearings official decision
suggests that the applicant must look beyond the railroad right-of-way.* East of
the Railroad lie Tax Lot 3800 (20.43 acres) and Tax Lot 400 (24.95 acres). Thus,
there are three contiguous parcels in the *under 80 acres® category. Seelarge-
scale parcelization map at Exhibit A to this extiibit. _

At this,po_i:r'i‘t',"'thé"éﬁélly‘siéfié' indeterminate; haif of thé'wﬁti@'uous ownerships are
larger than 80 acres and half are smaller o '

EELE

When the four Ie;’gél_ paroels within the subject propefty are added to the equation,
there are 7 parcels under 80 acres and three parcels over eighty acres.

Based ofi Iiéssifacts, the Hearings Official canifird‘anid conclide that thé subject
parcel does not;exhibif fhis: F-1: characteristic. R R

2T

4

 In fact, this is actually built iftto-the criteria further down at Policy 16 (c) (2), which has conisistently been
- held to apply to'the subject property ifself.. - - :

* Note: Following legal lot yerification;in 2002, the internal boimdaries of the subject property were

adjusted and the southern tract was'sold‘to an adjoining owiet. The resultant property configuration is

shown on Exhibit 3 to the Application. ‘Becanse the Lane County Assessor’s office is several years behind

in conforming tax lot maps to-actual ownership, the tax lot majs'shown as exhibits to thit application do

not reflect actnal ownership. - For this arialysis, the portion adjoini the subject property on the south will

be referred to as “Tract 5 — Brown Property.” - S e

* See the Baker-Fisk decision (A 1057-91), ° o

PR W
-



The significance _of‘leg_al. lots wiﬂ'ain the subject 'propert'y is reflected in the
following Policy recently adopted as part of RCP Goal 2, Policy 27:

°c. Identified fallure to zone F-2, where maps used by staff to designate F-1
did not display actual existing legal.lots adjacent to or within the subject
property, and had the actual parcelization pattern been available to County
staff, the Goal 4 policies would have dictated the F-2 zone.”

This policy recognizes the fact that legal lots can be sold in complete conformity
with land use laws and policies and then used in ways that impact large-scale
industrial forestry | o o _ '

Under the above policy, not only are ownerships significant, but also so are legal
lots. In this case, the facts reiriforce the notion that the subject property is
impacted. Significantly more legal parcels or lots:exist in the vicinity of the
subject parcel than were known:in 1984. S Co

First of all, therearefaurlbgal pardels on the stibject property—where the
original working niiaps show it to be only one parcel. See legal lot verifications at

Exhibit 3 to the Application. Secondly, Tax Lot 1500 contains two legal parcels,
rather thain just the one that was considered in the Zoning process in 1984, See
Description Card for Tax Lot 1500 at Exhibit B to this exhibit. ‘Finally, a partition
was approved in‘1885 that divided the industrially zoned parcel east of the

railroad right-of way into three parcels. ‘These gre.now known as Tax Lots 3800,

400, 3900, and 4000 on Map No, 19-01-17. See PA 1523.86, .
Surroundin Area=mlsig 7  '-‘ - o A

At this point it is obvious that the area being considered for zoning in 1984 was
more highly parcelized than the working map showed and should have been
zoned F:-2 as'werethe extensive areas to the west, southwest and north. See
map showing L.egal Lots Assumed to.Exist in 1984.and:Map.showing Legal Lots
Actually in Existenice’in. 1984 at:Exhibits C and D to this exhibit, -

Further reinfarcement of this finding comes from examination of an area larger
than those parcels just strictly “contiguous.” The language in Policy 16 above
suggests that one should look beyond just those “contiguous” parcels. Policy 16
uses phrases such as “predominantly ownerships,” “predominantly contiguous
ownerships,” and “generally eofitiguous” all of which suggest that a narrow look
at contiguous properties was not the intent of the policy:makers. © *

Looking at the sun'oundmgareaﬂ'le éubject pmperty exlsts inthe context of a

neighborhood that includes two communities (Trent and Dexter)-and that forms a
ring of rural residential and industrigl properties virtually surrounding the subject
property. See zoning maps at Exhibits 1 and 2 to the Appllicat._ign. See again

ety - LE . [ i 'r L ' oo LT,



Parcelization Map at Exhlblt A Exhrbrt A shows that within a one-mile radius
from the perimeter.of thie stbject property there are 658 parcels. Of those, 263
parcels are less than 10 acres, ‘61 are between 10 and 80-acres, and only 10
parcels are over 80 acres. . . L

Of the 10 parcels over 80 acres two are zoned RPR Rural Parks and
Recreation, three are zoned EFU - Exclusive Farm Use, two are zoned F-2 -
impacted Forest Land and thrée are zoned.for F-1 — Non-impacted Forest Land.
It is important to note that the subject property, the two contiguous F-2 zoned
parcels and the two contiguous F-1 zoned properties are a virtual island
surrounded by ruratl: resndentlal industrial, and small EFU zoned propertres

In conclusion, whether oonsrdenng the subject praperty itself, the subject
property plus its contiguous parcels, or the subject property.and the surrounding
area within one mile, it is clear that the area under consideration for rezoning
does not have the F-1 characteristic of be:ng predomunantly oontlguous
ownershrps ofat) acres or.targer in srze B

(3) Predomlnantly owner“é“ﬁrps contiguous to other Iands utllized for
commercial forest or commerdal farm uses :

The lands contiguous to the subject property vary in thelr uses. To the north lies
Tax Lot 2202, which contams aresidence and is zoned F-2. This property ison
forest deferral and appears to be growing trees.. One oan presume th|s |s a small
commercral operaflon ;. , Do

-,-. S

Tothe west Tax Lot 2606 appears to be pnmanly in farm use, with some trees
growing on its eastern and southemn sides. There are two resldenoes on this
parcel. A portrdn of this property is on forest deferral and the other portion is on
farm deferral. :Again, one can presume this is a commercial operatlon at some
base level. e

Tax Lot 101.is in- oomme; t forest use. . This; property hes been togged in the
past and is currently growing a: new ‘crop of trees. A portron of the property is

also in farm use, This prope'_ ty Is on

The Tract 5-Brown property is in: forest use mcludmg recreatronal bndal tralls
Most of this paroel was: onglnally part Tax Lot 401 and was logged-in 1993,
Except for areas; leftiintact in buffer zones, thls was replanted and is ourrently
gromng trees oommerclally : , _ _

The rallroad pareels to the east are not in farm or forest use. Lookmg beyond the
rarlroad Tax Lot 3800 is an industrial site and is not in farm or forest use.

Tax Lot 400, east of the railroad, contains a residence and trees. Thls parcel is
not in farm use, nor does it appear to be in commercial forest use. Thisis a thin



24.95-acre parcel that lies between the railroad and Lost Creek. At its northern
end lie several roads that provide access to the industrial property to the north.
Likely, many of the trees growing on the property are not available for commercial
forestry because of the stream running lengthwise down the entire property. In
the past, this parcel provided access to the commercial forestry operation on Tax
Lot 401 across the railroad, but access across the railroad is no longer available.
This parcel is, however, on forest deferral.

In-Sum, it appears that commercial farm or forest uses predominate on adjacent
properties.

(4) Accessed by arterial roads or roads intended primarily for forest
management.

The primary access road is Rattlesnake Road, a two-lane major callector county
road within a 70- foot right-of-way. -According to the County Surveyors records,
Rattlesnake Road is neither a farm-to-market road nor a forest road. An
easement through Tax Lot 2400, 2100, and 2202 provide access from
Rattlesnake Road to the subject property. Thus, the property does not possess
this F-1 characteristic.

(5) Primarily under commercial forest management.

The subjéct property is currently under commercial forest management. The
majority of the subject property was logged in 1993. Some smaller portions were
logged in 2000. The property has been replanted at a stocking rate of 200 trees
per acre. See Aerial Photo at Exhibit 5 to the Application.

c. Impacted Forest Land Zone (F-2, RCP) Characteristics:

{1) Predominantly ownerships developed by residences or non-forest uses.

The subject parcel contains no residences or non-forest uses. The subject
property does not exhibit this F-2 characteristic.

(2) Predominantly ownerships 80 acres or less in size.

As noted above, this standard has uniformly been held to apply to the area under
consideration for rezoning. As such, the subject property contains four legal lots
in separate ownerships, each less than 80 acres. The subject property meets
this standard for F-2 designation.

(3) Ownerships generally contiguous to tracts containing less than 80
acres and residences and/or adjacent to developed or committed areas



)

for which an exception has been taken in the Rural Comprehensive
Plan.

Again, as noted above, when only the immediately adjacent property is
considered, there are three tracts containing more than 80 acres and three
containing less than 80 acres. Of these, three contain residences and one
contains an industrial site.

When the four parcels within the subject property are counted, there are 7 fracts
less than 80 acres. There are no residences on the subject property, so there
are stili a total of three residences on adjacent parcels.

As noted elsewhere, when the land use one tier of iots away from the subject
property is considered, the subject property is virtually surrounded by developed
and committed rural residential and industrial areas.

At any rational level of analysis, the subject exhibits this F-2 characteristic.

(4) Provided with a level of public facilities and services, and roads,
intended primarily for direct services to rural residences.

The Lane County Rural Comprehensive Plan, at Goal 11 Public Facilities and
Services, Policy 6.b. specifies no minimum service level of public facilities and
services for F-2 iImpacted Forest Land. The subject property is sefved by the
level specified for Rural Residential lands, i.e.: schools, on-site sewage disposal
capability, individual water supply capability, electrical service, telephone service,
rural leve! fire and police protection and reasonable access fo 2 solid waste
disposal facility.

Thus the subject property aiso exhibits this F-2 characteristic

In sum, when looking at all of the above characteristics of F-1 - Non-impacted
Forest Land and F-2 Impacted Forest Land, the subject property shares four
characteristics with non-impacted forestlands and five characteristics with
Impacted forestiands. Thus the subject property conforms more closely with the
proposed F-2 zone than to the F-1.
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#323‘7'3/' OEFICIAL RECORD OF DE§ERiPiIONS OF REAL PROPERTIES 19 011?

/ /i OFFIGE.OF COUNTY ASSESSOR. LANE COUNTY, OREGON, - - 1500

Tax Lot X DEED RECORD| A cREs

YEAR No._-]-& SECTION 17 ) TOWNSHIP 19 8. | RaNGE E._ ouw._:_'-___ W.M.| vou. [ page | REMAINIRG

BEARING DisTance BEARING REFERENCE OR LEGAL BUBDIVISION ~ t- »

1950 A parcel of land 1yin J\.on\ the James:
Estep D.L.C. Ho. 42, in 8 }on 17,
Tmmsh:l.p 19 South, nge@“l'est of WH.,
in Lape County, Orepon,\gald parcel ¢f
lend being & portien Qi} the following
described wroperty: '
Beginning at int in the South
line of Section 1A/Towmship 19 Soutl,
Range 1 West Wig»180 rods Yest of the -7+
f Yest bank of Ly;t Creek, and running
, thence 'r'orthé rods, thence East patelle
e ' vith {ie SouW line of said Section 17 ’ s,
ST : to the lUest bank of Lost Cresk, thenge
: " | meendering said Vest bonk in g orthd
vesterly direction to a point 1234 £ |Tect
) Horth of the re-eatromt angle of ihe
s Jemes Estep D,L.C. Hc. 42, in szid Tqum-
: ship and ranve; theice South alenz “Ye
VUest 1line of said claim 1,234.4 _eet
o the scid re-nntmnu corner, we“cc]
: Vest 3,076.92 fect tc the Vest line 9f
! : o nost “e"ter'l ¥ Horihwest corner of Sajd
elain, thence South, 2,(@:‘.‘9@‘5 along
ctain line of the Soutlp¥i corier tilere-
of, o Section line, a2f%¥ thence Bast|
elons the Scuth line @f said Section
: , 17 %o the place of Rgginning, in Lang
i i Ccunty, Oregon. 4.-( -
' : Tre seid pax of land is 11 thot
portion of the fdwhzoin described
*:ropert; lying &terly and Soutimesierly
of the foslou% deseribed line: :

1~

-
Ty

C""Imenﬁff at the re-on bI“‘:.._‘lt corrner
of the Jemes Estep D.L.C. #io, Z , in
, said Toimbhip ‘and ran-e, tlwpce iortl]
! 0° 04" Hest on the more rIortnerly Hegt
‘line of said clain a distance of #427J7
feet to the center line of the sirvey
for the relocation of the railroad of] L
) ‘ the Southern Pacific Company at 1"ng:r_neer‘
! Station L 1154+72,7; thence continuidg

¥orth 0° 04' West on said claim line EXhibit B
' To Exhibit 11
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OFFICIAL keCORD OF DESCRIPTIONS OF REAL PROPERTIES

OFFICE OF COUNTY ASSESSOR. LANE COUNTY. OREGON

———

YEAR

TAX Lot

No, 15=1

SECTiON l i -

DEED RECORD,

Townenir __10 orw.] " w.m,

RANGE E.

FAGE

ACRES
REMAINING

Braring

DisTANCE

BEARING REFERENCE on LEGCAL Susoivision

j
A

sty

¥
i
i

1959

| ISE11y

8. 210¢ 500 |

S.6°20M;,

574437 14

523.57 £4

322,70 £y

389.73 f£il
90.33 1t

Prorerty.,

‘Except 11.35 acressth railroad right

A\

153.22 feet 40 o point that@ 100
feat I?orthearterly, when stred
rodially, from the saicds ter line
at Ingineer's tation\ig+59.54, sai
point being the tr: 'Iﬁnt of beoginng
§{“chence

of this descriptigs 4
conecentric with §'100 feect E'?ortheas.‘ter]y
% Le

from the said ¢ r lire, from o
tanrent vhich®Mars 8, 220 2ot (2l
Eagt, on thi pre of o crve to lhe ri
having a redius of 2,010,028 feet a
distence or ‘

to a moint thet is 10C feet Morth-
exsterly, when neasired radially, firq
the s2id ecenter line =t Zngincer's
Stetion L 1160+00; thence

to a point theti is 150 feet Ezsterly
vhen neasured redinily, fron the said
center Iine at Inginecr!s Staticn
L 1165+00, thenee

concentric with znd 150 feet
from said center liae, from a

a e
which bears £, 2o 141 "'Lk_l;‘ast on &
curve to the right ha MY 2 radius of
2,080.08 feet a distﬁof
to a point opresiteaZngineerts Statid
L 1167459,28 C.C.5,; thence
concentric with %;TJ 150 feet Eosterix
froa the centen 1¢ of = decreasing
Talbot spiral the right (a.=4/5),
a distznce oﬁe'
to a roint _Eposite Engineer's Statid
L1171+ SE.C.; thence
rarallel h and 150 feet Easterly
from the said center line 3o int
the South line of the above @scribed

Vo
.. Al
Containing mq&;e or less
~
1o 368.10 acres

T a2 =
ifagioriy

Acreage corrected

of way. . d

=

ght |

1

n

Cont. more or ‘lezd:

KOKL-CHAPMAR CO.. EUGINE, en. o34 -

163,40

157.05




OHm RECURD T VUEMNKIFHUINTG WUT RERML TRWIERIne

po ‘ \
%ﬁgﬁ— _ OFFICE OF COUNTY ASSESSOR LANE COUN'  JREGON . ., e 001700
{5 SR
MAP TAX J19 258 AERIAL PHOTO
no. 19 Oicg';?um - mLﬁ:,}“m secrion — L7 | rownsiar _19 o |rance IV _ won.
i ror BLOCK . .
} ! mo : NO. | abDIMmION - ciTy
! 7 ‘ DEED RECORD acnEs

: Jﬁ&'&"m“vﬁ?-ﬂw' ' LEGAL DESCRIPTION DATE OF ENYRY| DEED NUMBER REMAINING
: iA parcel of land. lying in the' James Estep 1964 R238/L788

: DLC #42, See. 17, T19S, RIW, WM., 1CO., sd. parcel of
?land being! a port.ion of the “ol, desc. prop: 1994 (b qutfé/'?#’:aaSD‘?
BAP in the S 1n. of Sec. 17, T193, HiW, WM.
>710| 180 rds. W of the W bank of Lost Creek, and

run th Ii rds.; th

e

parallel with the S In. of sd. Sec. 17, t.o
of Lost Creek, th meandering sd. ¥ bank in a
:KW'ly direction to a pt. 1234.4 ft. N of the

re~entrant| a.ngle of the James & Rebecca Estep DLC #42,

sd T&R,

) ? alg the W In of sdi. Cl. 1231.;.14 ft. to sd.

re~entrant; angle, th

3,076.92 fi. to the W In. or most W'ly NW cgr. o

- _of}sd. Cl.|, th

' '8 2640 ft. alg C1 1ln. of the SW cor. thereof

“on Sec. lnL and th

l'E alg. the S In. of sd. Sec. 17 to the POB

iI] LUO. :

' The sd. parcel of land is all that portion of
the foregoing desc. prop. lying W'ly of the W bdry 1n.

of the RR R/W of the SP Co., sd. W bdry ln. being desc.
as fols:

) Com. at the re~enirant cor. of the James Estep
DDC #42 J.n| sd. T & R; thence

‘ L‘h 0°04'W on the more k'ly W 1n. of sd. Cl. a
"distance of 172.54 ft. to a pt. on the W bdry 1In. of sd.
RR R/¥, sd} pt. being distant 150 ft. W'ly, when measureg
radially f om the ctrin. Sur. for sd, HR and is the
‘true POB this desc.; th
m‘S'ly, from a tangent that bears 532 35'1;7“"

concentric with amd 150 ft. W'ly from sd ctrln. Sur.,
;on a curve|to the rt. having a radius of 1760.08 ft. (thd
tchord of which curve be.rs S 15° 56'38"E 1008.75 ft.) a dilst.-
of 1022,.92{ft. thru an angle of 33°18'17" to a pt opposite
.Engr's Stal L.1167+99.28 C.C.S.; th

: LJ.S'ly concentric with ap 150 ft. W'ly fmm the
cetr.ln. S for sd. RR, sd. ctrln. being a decreasing
Talbot spifal to the right (a=4/5), a dist. of 360.27 ft.
thru an angle of 5 “37130" to a pt. opposite Engr's Sta.
‘L 1171+7£+.28 E.C. {the long chord for this 1n. bears
'S 5 29tw'lw 360,13 ft) th

S 6°20'W parallel to and dist. 150 ft. Wily friom

sd. ct.rlL

Sur., a dist. of 116. .31 ft. to a pt. on the (SEH OVER)

the W bank]
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OFFICIAL RECORD OF DESCRIPTIONS OF REAL PROPERTIES

55 TIEL OFFICE OF COUNTY ASSESSOR LANE COUNTY, OREGON b
MAPF ‘TAX - AERIAL PHOTD
NO. LOT NOD.
ACCOUNT NUMBER SECTION TOWNBHIP 8. | RANGE w.M
LoT BLOCK
NO. NO, ADDITION CiTY

DEED RECORD

LEGAL DESCRIPTION

DATE OF EHTRY

ACRES
HEMAINING

INDENT EACH NEW
COURSE TO THIS POINT

S 1n, of ?he foregoing desc. prop.
i The land above desc. cont. 152,24 ac., m/l

l A pa.rcel of land lying in Seec, 17, T19S,

RIW, WM., in LCO., sd. parcel being a portion of the
fol, desc) prop;

| BAP on the W bank of Lost Creek 5.29 chs.
of the SWLcor. of See. 16, T19S, RlW,, th A

West on the S ln. of sd. Secs., 16 & 17, 180 rds
'N 80 rods, th
E parallel to the S 1n. of sd. tract to Lost
Creek, th|SE'ly alg, sd. Lost Creek to the POB, the same)
being composed of portions of DLC #,2 (James & REbecca.
Estep) and DLC #4,3 (Adin G. & Sarah E. McDowell)

‘The sd, parcel of land is all that portion of
the foregging desc., prop. lying W of the W bdry Ln. of
the RR R/W of the SP Co., sd. W bdry In. being a In that]
is parallél to, concentric with, and at variable distand
Wily from't.he fol. desc. ctrin. Sur. for the relocation
of the RR!of the SP Co.:

. Com. at, the cor. common to Seecs. 16,17,20 &21
T19S, RIW) @i, th

N 0°17'W 1320.0 ft. th

iIN88°37'W 965.5 ft. to a pt. on the N 1n. of th
gbove desé prop, sd. pt. being 3ta. L 1172+77.6 of sd.
ctrin. Sur., and the true POB of this desc.: th

'3 6°20'"W 46.68 ft. to Sta. L 1173+24.28 B.C.S.

'S'l én an incresing Talbot spirel to the left

= 4/5)! ‘a dist. of 375 ft. thru an angle of 5°37'30"
to Sta, L 1176‘*99 28 C.C. th

ISE'ly on a curve to the left having a rad. of
1910.08 ft. a dist. of 964.72 ft. to a pt. on the S In.

th

th

» of sd. prop being Sta. L 1186+64, from which station the‘

Sec. cor. icommons to Sees. 16,17,20 & 21, T19S, RIW bears

N 89° 34'08" E 730.66 ft.
The W bdry of sd, RR R/W is a In. that is
100 ft. ‘d'ly, measured at Rt. angles from sd. ctrln,
" between the N bdry of sd. prop. and Sta L 1181+00, and
- is 200 ft. W'ly from sd. ctrln between Sta L 1181+00 and
the S b of sd. prop.
The land above desc, conts. m/1 47.48 ac.
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Legal Lots Actually in
Existence in 1984

Exhibit D
To Exhibit 11




Exhibit 12

Chapter 16 Analysis

Lane Code 16.252(2) states as follows:

Criteria. Zonings, rezonings and changes in the requirements of this
Chapter shall be enacted to achieve the general purpose of this Chapter
and shall not be contrary to the public interest. In addition, zonings and
rezonings shall be consistent with the specific purposes of the zone
classification proposed, applicable Rural Comprehensive Plan elements
and components, and Statewide Planning Goals for any portion of Lane
Courity which has not been acknowledged for compliance with the
Statewide Planning Goals by the Land Conservation and Development
Commissmn Any zoning or rezoning may be effected by Ordinance or
Order of the Board of County Commissioners, the Planning Commission
or the Hearings Official in accordance with the procedures in this
section.” :

The relevant individuat criteria embodied in the above code section are
addressed separately below. (Note: Consistency with the Statewide Goals is
not required because there are no unacknowledged areas within Lane County.

1. General Purposes of Lane Code Chapter 16.

The following general purpose statements of LC 16.003 are arguably relevant
to this application

{1) Insure that the development of property within the County is
commensurate with the character and physical limitations of the land
and, in general, to promote and protect the public health, safety,
convenience and welfare.

Development patterns are often a good indicator of the character and physical
limitations of the land. As noted above the subject property exists in the
context of an area comprised of small fract rural development.

(2) Protect and diversify the economy of the County.

Diversity is encouraged by the recognition that not all lands are suited to large-
scale industrial forestry and that more labor-intensive resident management is

a productive use of some types of land.




(4) Conserve farm and forest lands for the production of crops,
livestock and timber products.

The type of dwelling that would be allowed under F-2 zoning is, by definition,
forest related and, therefore conservative of the resource land.

(11) Protect life and property in areas subject to floods, landslides and
other natural disasters and hazards.

There are no flood prone areas on the property nor any identified areas of
geologic instability. The applicant is willing to execute deed covenants
requiring that any forest dwelling development would be sited in
recognition of any landslide potential identified through normal soils
analysis.

2. Purposes of the F-2 Zone Classification

The purpose of the Impacted Forest Lands Zone, as stated by LC 16.211(1), is
to implement the forest fand policies of the Lane County Rural Comprehensive -
Plan. Those policies recognize that forest lands impacted by small tract
deveiopment and non-forest uses should be treated differently than non-
impacted forest lands n order to.conserve and better manage land for forest
uses. A rezoning will implement those policies by aliowing placement of one
or more forest-related dwellings on existing legal lots subject to the criteria and
standards of the relevant development code provisions.

3. Public interest

Consistency with the public interest can be met by compliance with the Rural
Comprehensive Plan (RCP), which is the basic legislative expression of public
land use policy adopted by Lane County. See ORS 197.015(5). Facts
supporting the conclusion that this proposal is consistent with the RCP are set
forth in Exhibit 11 to the Application,

One of the signal features of the RCP and its implementing ordinances is the
recognition that forest lands can be conserved, managed and preserved by
resident owner/managers. This real-world philosophy is embodied in the basic
bifurcation of forest lands into the “impacted” and “non-impacted® categories,
coupled with the ability to place a dwelling on the impacted lands provided
certain standards are met.

This concept is embraced by other responsible resource management groups
such as the Oregon Smali Woodlands Association (OSWA). The OSWA is
grassroots organization of more than 2000 members and works cooperatively
with the State Department of Forestry the OSU Extension Service. The



organization emphasizes protection, management and enhancement of
Oregon's forest resources and supports family ownership as a means of
promoting sustainability, bio-diversity and overall good stewardship of forest
lands.

The following excerpts from OSWA adopted policy will illustrate the link
between forest management practices and on-site resident management:

“Non-industrial private forestry is a stewardship enterprise, and many forest
benefits (wildlife habitat, clean water, clean air, open space) accrue to society
outside the markef place. Oregon’s and America’s dependence on wood
grown on small woodlands confinues to increase

“Tree growing is a long-term investment with many risks. As urban-oriented
populations move out info previously rural areas there has been an increase in
criticism of forestry operations. In some cases this concern has surfaced as
focal ordinances against forestry practices, including tree harvest, use of legal
chemicals, and land use regulations. While OSWA recognizes the legitimate
interests of neighbors, there is also a responsibility to assure private property
owners the opportunity fo benefit from their forestry investments.

* Streams, niparian zones and wetlands are very important to biodiversily in a
- woodland environment. Profection of soils from erosion and long-term
degradation is vital for long-term, sustainable forestry. Prompt reforestation
helps protect our resources. We support the application Oregon’s forest
Practices Act on forestry operations affecting these areas.

“Landowners are concemed that laws designed fo limit their liability resulting
from trespass, dumping, or public use may not protect them very well in court
Liability insurance has become very expensive. We are also concerned with
illegal activities that occur on aur forest lands. OSWA also supports other
rural programs to help prevent illegal activities and losses by theft and
vandalism.

“Many landowners do a better job managing forests when they live on their
property. OSWA supports land use laws and regulations that allow for

. dwellings that provide opportunities to enhance good forest management
practices, if such dwellings will not cause conflicts with neighboring forest
owners.”

Conclusion

Based on the above, the Planning Commission and Board of Commissioners
can find that this application meets the Chapter 16 standards for rezoning.
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" C. Applicant’s Final Rebattal; September 21, 2004.
AV TSN,

A Couter ¥ Arsociaies
PROFESSIONAL LAND PLANNING
2258 Harris Street

Eugene, OR 97405
541/484-7314 (office & fax)
couplan@ordala.com

Lane County Planning Commission

¢/o Bill Sage

Lane County Land Management Division ! -
Courthouse/PSB { FILE # pAOY-S2%
125 East 8® Avenue : EXHIBIT &

Eugene, OR 97401 e

September 21, 2004
RE: Applicant’s Final Rebuttal (PA 04-5276, Ord. No. 1211 — Kronberger)
Dear Mr. Sage:

| Please accept this as the applicant’s final rebuttal in response to certain new information
placed in the record on August 19™ and September 2* of this year.!

Some of that new information is related to an issue concerning whether the Kronberger
application is properly before the Planning Commission. That issue consists of an
argument that the Kronberger case did not qualify under an “Errors or Omissions” criteria
dealing with whether there were actual legal lots in existence in 1984 that were not
displayed on the maps used by staff to designate property as either F-1 or F-2 in 1984.2

That argument has evolved into a complex, technical analysis of state and local laws
dealing with the definitions of “tract” and “legal lot,” and raising questions regarding the
interaction of state and local laws and the interface between real estate transaction law
and land use law.

Before going further, the applicant wishes to make a key point: However interesting that
argument is, it is irrelevant to the fundamental question of whether the Kronberger
application can be heard under “Errors or Omissions.” The reason is simple: the
Kronberger application qualifies fully under another “Errors or Omissions” criteria.

! For a list, see your e-mail to all parties of September 8, 2004,

* That particular ctiteria is found at RCP Goal Two, Policy 27. 2. ii. It states: “Failure to zone a property
Impacted Forest Land (F-2, RCP), where maps used by staff to designate the property Nonimpacted Forest
Land (F-1, RCP) zone did not display actual existing legal lots adjacent to or within the subject property,
and had the actual parcelization pattern been available to County staff, the Goal 4 policies would have
dictated the F-2 zone.”
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That criterion is found at RCP Goal Two, Policy 27. a. vii. It states:

“q. Circumstances qualifving for consideration by the Board of Commissioners
under the Errors or Omission Policy may include one or more of the following:

[ {3

“vii. Correction of an inconsistency between the text of an order ot ordinance
adopted by the Board of Commissioners and an Official Plan or Zoning
Diagram."”

Substantial evidence in the record fully supports compliance with this criterion. In
summary, the evidence is as follows.

The subject property was originally zoned F-2 by Ordinance No. PA 884, effective
February 29, 1984. Figure 1 on Exhibit A to this statement describes that area. It
consisted of three tax lots — 400, 1400 and 1600.

A later ordinance (PA 891, enacted September 12, 1984) contains conflicting maps and
text. The ordinance text states as follows:

“The following parcels are redesignated and rezoned as set forth on the interim
Plan Designation and Zoning Maps attached as Exhibit “A,” and further
delineated in attached Exhibit ‘C.””

Exhibit “C,” to PA 891 is a typed kist of specific list of tax lots rezoned by the ordinance.
Under the category of F-1 to F-2, it lists tax lots 1400 and 1600, but not tax lot 400. The
text, including Exhibit “C,” is directly inconsistent with the eventual Official Zoning

Map, which indicates F-1 zoning for all three tax lots. Figure 2 on Exhibit A to this
statement shows the area to be rezoned to F-1 as “further delineated” by Exhibit “C” to
Ordinance PA 891. ) .

The map exhibit to Ordinance PA 891, upon which the Official Zoning Map was based,
portrays the same area as originally zoned F-2 by Ordinance No. PA 884. That is the
area shown in Figure 1 on Exhibit A to this statement. Thus, the text and map are
inconsistent in a way that can only be resolved by action of the Planning Commission and
Board.

In summary, it must be emphasized that there are many routes into the Errors or
Omissions process. The application in this case discussed three of them, including the
“failure to display actual legal fots” route.’ Recent information regarding County law has
made that route problematical. It is not necessary for Planning Commission use that
route for, however, for consideration of this application. It is enough to simply recognize
the inconsistency befween the ordinance text and map as set forth above.

3 In addition to the “inconsistency between the text of an ordinance and the Official Zoning Map” and
“failure to dispiay actual legal lots,” the application discussed the “catchall™ criteria of Policy 27. a. viii,
which allows the Planning Commission a recommendation. to the Board of Commissioners for reasons nat
set forth in the specific list of Policy 27. a. i.-vii.



Even though the “failure to display actual legal lots” route is unneeded in this case, the
applicant has gained some insights into the complexities of the issue which may be of
some use in the County’s other deliberations. These are presented in Exhibit B to this
statement.

Lastly, the new material placed in the record by staff dealt with the question of whether
the Errors or Omission process is restricted to a “snapshot” evaluation of the situation as
it existed in 1984. The applicant briefed that issue extensively in the submittal of
September 7™ and will not belabor the pomt here. Basmally, we made two points:

{1) common sense would not justify rezoning property in a situation where the original
error or omission no longer existed, and (2) the legislative history of the current Errors or
Omissions policy is replete with references to the need to look at current facts and
criteria.

The new material consisted of Ordinance No. PA 921, enacted September 10, 1986. That
ordinance rescinded the original Errors and Omissions policy and replaced with one that
was in effect through December 31, 1989.

The usefulness of this material is primarily to track the evolution of County policy since
the days of the original Errors and Omissions process. This material shows the intent that
Errors and Omissions is more than just a snapshot of what happened in 1984,

That intent can be read from three sections of the 1986 enactment as follows:

“The County is not compelled to adopt a requested change only upon the basis of
it qualifying for consideration herein.” (Section B.)

“Inappropriate F-1 zoning, where the criteria of RCP Forest Land Policy 19(c)
indicate that F-2 zoning is more suitable;” (Section D.(2))

[Changes in designation must comply with] “the policy and regulatory structure
of the RCP; and must comply with current applications of LCDC Statewide
Plarming Goals, OAR'S and other state law. (Section E. Emphasis added.)

Read together those sections indicate that the County would look at more than just
whether the application “qualified” for consideration. That further look was to apply
current policy to current facts. That is exactly how the present Policy 27 should also be
used.

Resp ly submyj
Co r, ent for the applicant

cc: Darren Kronberger
Exhibits
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Was Lane County able to recognize lawfully created units of land in 19847

Parties to this matter have alleged that Lane County was barred from recognizing
discrete, lawfully created units of land (now known as “legal lots”) if those units were
contiguous and under one ownership in 1984.

This matter was briefed in the applicant’s statement of September 7, 2004 and will not be
duplicated here.

In summary, the point made in that statement is that several counties, including Lane
were misconstruing an ambiguous state law that appeared, among other things, to require
contiguous “lots” and “parcels” under the same ownership at the start of a calendar year
to be reprocessed as a subdivision or partition before any of the units could be sold within
a that calendar year.

House Bill 2381, amending ORS 92.010 and 92.015, was enacted in 1985 to remedy the
situation by clarifying that discrete, lawfully created units of land did not magically
merge simply by being held in common ownership. See ORS 92.017.

Two interpretations of that law are possible. The one argued by the applicant is that Lane
County and some others had it wrong and were told, by HB 2381, to stop the practice.
The restrictive practice was in effect only for a short time (1984 through 1986) and has
long since been removed. The other version, advocated by some parties to this matter, is
that the concept of separate iegal lots under one ownership was not possible until passage
of HB 2381.

The testimony of Representative Al Young before the Senate Committee on Energy and
Natural Resources is instructive. Representative Young was the Chair of the House
Committee on Housing and Urban Development, which heard the bill before it moved to
the Senate.

At several points in his letter of June 10, 1985, Representative Young states that the
proposed legislation would “clarify” the law and “recognize” lawfully created units of
land. He also speaks of an intent to guarantee the “salability” of such units. Although
there are no modern Oregon cases on point, this intent is consistent with the general
principle of real estate transaction law that restrictive land use regulations do not
constitute an encumbrance that would render title unmarketable. See, e.g. Hall v. Risley
and Heikkila, 188 Or 69, 86, 213 P2d 818 (1950).

Representative Young also makes the point that most couunties did not take the approach
chosen by Lane County. In other words, local governments all over Oregon were
allowing lawfully created units of land to be freely bought and sold without going
through additional processing.

Exhibit B —~ County Ability to Recognize Legal Lots



Which version of the legislation is correct is beyond the scope of this memo, largely
because the Kronberger application qualifies for consideration on other grounds.

Two other points are worth mentioning. One is the point raised by Jim Mann, a Senior
Planner with Lane County in 1984 and involved with much of the code drafting. M.
Mann points out, in his letter of September 14, 2004, that the Lane Code definitions of
“Tract,” “Parcel” and “Lot” that were in effect during much of the time the F-1 and F-2
zoning maps were being prepared dealt narrowly with units created by “subdivision” or
“partitioning.” In other words, Lane Code was basically silent regarding legal lots
created by deed or land sales contract before Lane County regulated land divisions.

The other point is that Lane County’s own practice was to basically ignore the fact of
contiguous ownership. A case in point is that tax lots 2100 and 2202, directly north of
the Kronberger ownership, were zoned F-2 in 1984 by Ord. PA 884 and retained that
designation despite being in common ownership with the property now owned by the
Kronberger family.



D. LCPC Deliberations Check List (PA 04-5276); October 5, 2004.

FLE # PAOY-S

-:-CZ'I._b
| ey 0 S j

Deliberations Check List -
Date: October 5, 2004
Application: PA 04-5276
Applicant: Darren Kronberger
Apgent: Al Couper & Associates
Subject parcel: TRS 19-01-17. tax lot 401 (1984)
Request: Nonimpacted Forest Land F1 to Impacted Forest Land F2
Criteria: Goal Two, Policy 27. a. vii.

In the applicant’s final rebuttal submitted by his agent, Al Couper, on September 21, 2004, the
applicant requested that the review of the rezoning the 82.6 acres of the subject parcel, a portion
of tax lot 401, from F1 Nonimpacted Forest Land to F2 Impacted Forest Land be determined on
the merits of the application addressing Goal Two, Policy 27.a.vii. A copy of the finai rebuttal
was provided LCPC on September 28, 2004 and is also attached as Exhibit “A”. The applicable
policy provision is:

Goal Two, Policy 27
a.' Circumstances qualifying for consideration by the Board of Commissioners under the
Errors or Omission Policy may include one or more of the following:
vii, Correction of an inconsistency between the text of an order or ordinance adopted by
the Board of Commissioners and an Official Plan or Zoning diagram.

The PA 04-5276 record provides the basis for the deliberations. The applicant addressed Policy
27.a.vii. in the original application as well as in the final rebuttal. Thus, at the applicant’s request
the LCPC will limit its deliberations to that criterion. '

Here are the primary points for review:
1. The subject parcel, tax lot 401 of Assessors map TRS 19-01-17, was 201.43 acres in 1984,

2. The subject parcel was designated as Impacted Forest Land (F-2, RCP) on Zoning Plot #518
by the Board of County Commissioners in Ordinance No. PA 884 on February 29, 1984,

3. The subject property was redesignated Nonimpacted Forest Land (F-1, RCP) on Zoning Plot
#518 in Ordinance No. PA 981 on September 12, 1984, along with two other properties to the
south, tax lots 1400 and 1600. )

4. The text of Ordinance No. PA 891 stated:
The following parcels are redesignated and rezoned as set forth on the interim Plan
Designation and Zoning Maps attached as Exhibit “4*, and further delineated in
attached Exhibit “C”,

5. The list of properties in Exhibit “C” of Ordinance No. PA 891, listed tax lots 1400 and 1600
and did not list tax lot 401 as a parcel to be redesignated from F2 to F1,

Copies of Exhibit “A” and Exhibit “C” were provided the LCPC in the applicant’s original
submittal and the information and exhibits in the final rebuttal iltustrate these facts,

1

PA 04-5276 (Kronberger/Couper)
LCPC 10-05-04 deliberations



The LCPC needs to make a determination on whether the exclusion in the listing of the properties
is sufficient to conclude that the intent of the Board of Commissioners was to retain the F2
designation on the subject parcel, tax lot 401, and expressly redesignate the other two properties,
tax lots 1400 and 1600, to F1.

"The often recited myth that the “diagram” or “map” is always considered to be the final
determining factor in the zoning of a property is not always consistent with the intent of the
decisions made by a jurisdiction. The evidence for consideration of a discrepancy between a
diagram and the text (listing of affected properties) is found in the expressed intent of “vii,
Correction of an inconsistency between the text of an order or ordinance adopted by the Board of
Commissioners and an Official Plan or Zoning diagram.”

The Board of County Commss:oners aclmowledged that such dlscrepancms could and most
likely would occur in the 6§50+ Plan and Zoning diagrams of Ordinances No. PA 844 and
subsequent revisions to the diagrams including Ordinance No. PA 891, and the more clearly
defined listings in the text of the ordinances.

It is a judgment call on whether the circumstances of the site specific designations were intended
as one or the other. In this case, was a scrivener error made in the drawing on the zoning
diagram or in the typing of the parcel list?

Decision: The evidence in the record supports a finding of fact that:

[ 1 The subject parcel, an 82.6-acre portion of tax lot 401 of TRS 19-01-17, was
designated as Impacted Forest Land (F-2, RCP). The discrepancy between the
interim zoning diagram in Exhibit “A” of Ordinance No. PA 891, with the expressed
condition that the more detailed and accurate determiination of the parcels to be
redesignated is found in the listing of parcels in Exhibit “C” of Ordinance No. PA 891,
by virtae of being “further delineated” in the text of the ordinance.

[ 1 The sabject parcel, an 82.6-acre portion of tax lot 401 of TRS 19-01-17, was correctly
designated as Nonimpacted Forest Land (F-1, RCP). The discrepancy between the
interim zoning diagram in Exhibit “A” of Ordinance No. PA 891, and the listing of the
affected parcels in Exhibit “C”, is found in favor of the diagram.

PA 04-5276 (Kronherger/Couper)
LCPC 10-05-04 deliberations



E. Staff Report to LCPC (PA 04-5276); July 15, 2004.

5 oagy-Se76
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Date: July 15,2004 (Date of Memo) :
August 3, 2004 (Date of Public Hearing)

To: Lane County Planning Commission

From: Bill Sage, Associate Planner

S edma o

Agenda Item Title: PA 04-5276 (Ordinance No. PA 1211): Request for approval of a conformity
determination amendment to the Rural Comgrehensive Plan (RCP) pursuant to RCP
General Plan Policies - Goal Two, Policy 27 a. ii., to redesignate 82.6 acres from
Nonimpacted Forest Land (F-1, RCP) to Impacted Forest Land (F-2, RCP) for four
parcels within a property identified on Lane County Assessor’s Map TRS 19-01-17
as tax lot 401. )

Applicant: Darren Kronberger
Agent: Al Couper and Associates

1. ISSUE

The Lane County Rural Comprehensive Plan includes General Plan Policies specific to each of the
Statewide Planning Goals One through Nineteen as they are implemented in Lane Code. Goal Two
policies address Land Use Planning, which includes amendment processes for the Plan and Zoning
designations of all properties within the rural lands of Lane County. Policy 27 Errors or Omissions
of Goal Two provides for the processing of a Conformity Determination Amendment by the Planning
Commission and the Board of Commissioners of a zoning designation for a specific property(ies)
when a citizen, public agency or LMD staff feels the current designation is not supported by historical
evidence and findings of fact and that another designation should have been applied to the properties.

The applicant, Darren Kronberger, seeks a recommendation from the Planning Commission to the
Board of County Commissioners for the redesignation of 82.6 acres of tax lot 401 of TRS 19-01-17
from Nenimpacted Forest Land (F-1, RCP) to Impacted Forest Land (F-2, RCP). The 82.6 acres
subject acres represent four metes and bounds descriptions of parcels that were created in 2002-2003
through property line adjustments from four prior metes and bounds descriptions for four parcels
originally created during the period of 1887 to 1917.

This proposal is a Minor Amendment pursuant to Lane Code 16.400(6)(h) and involves a zone
change subject to Lane Code 16.252 processes. No exception to any Goal, resource or otherwise, is
necessary. This is simply a proposed change from one Forest Land designation to another based on
creation history of the parcels and whether the land is befter characterized by an Impacted or
Nonimpacted designation. '

Amendment criteria for 2 redesignation from Nonimpacted Forest Land (¥1) to Impacted Forest Land
(F2) are found in Goal Two - Policy 27 a. ii., and Goal Four — Policy 15, which are reproduced
below:

Goal Two - Palicy 27 a. ii. Failure to zone a property Impacted Forest Land (F-2, RCP), where
maps used by staff to designate the property Nonimpacted Forest Land (F-1, RCP) zone did not
display actual existing legal lots adjacent to or within the subject property, and had the actual
parcelization pattern been available to County staff, the Goal 4 policies would have dictated the
F-2 zone.
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Goal Four — Policy 15, Lands designated with the Rural Comprehensive Plan as forest land
shall be zoned Non-Impacted Forest Lands (F-1, RCP) or Impacted Forest Lands (F-2, RCP). D
decision to apply one of the.above zones or both of the above zones in a split zone fashion shall
be based upon:

a. A conclusion that characteristics of the land correspond more closely to the characteristics of
the proposed zoning than the characteristics of the other forest zone. The zoning
characteristics referred to are specified below in subsections b and c¢. This conclusion shall
be supported by a statement of reasons explalning why the facts support the conclusion.

b. Non-impacted Forest Land Zone (F-1, RCP) Characteristics:

(1) Predominantly ownerships not developed by residences or nonforest uses.

(2) Predominantly contiguous ownerships of 80 acres or larger in size.

(3) Predominantly ownerships contiguous to other lands utilized for commercial forest or
commercial farm uses.

(4) Accessed by arterial roads or roads intended primarily for forest management. Primarily
under commercial forest management.

c. Impacted Forest Land Zone (F-2, RCP) Characteristics:

(1) Predominantly ownerships developed by residences or nonforest uses.

(2) Predominantly ownerships 80 acres or less in size.

(3) Ownerships general contiguous to tracts containing 80 acres and residences and/or
adjacent to developed or committed areas for which an exception has been taken in the
Rural Comprehensive Plan.

(4) Provided with a level of public facilities and services, and roads, intended primarily for
direct services to rural residences.

II. ANALYSIS
Two questions form the basis for making a decision on the proposal:

1. Does the 1887-1917 parcelization pattern consist of lawfully created parcels (legal lots)?

2. Do the circumstances of this particular proposal predominantly (more closely) comply with Goal
4 —Policy 15.b., for retaining the Nonimpacted Forest Land (F-1) zoning designation; or Policy
15.c., for granting the request for the Impacted Forest Land (F-2) zoning designation?

The first of the two questions will be resolved based on standards and only requires objective
information to determine the answer. Primarily, were there property descriptions {(metes and bounds)
lawfully created and recorded within the larger tax lot 401 of TRS 19-01-17 at the time zoning
designations were applied in 19847 If so, were these “legal lots’ properly reconfigured which
resulted in the four descriptions that are now identified as tax lots 4100 and 4200 of TRS 19-01-08
and tax lots 401 and 1800 of TRS 19-01-08.

The second question is more subjective and requires a determination by the Planning Commission
members as to whether or not the characteristics of the subject properties and the surrounding
development support a determination that the four properties merit an Impacted Forest (F-2) or
Nonimpacted Forest (F-1) designation.

1. DISCUSSION
1. Does the 1887-1917 parcelization pattern consist of lawfully created parcels (Iegal lots)?

LMD staff processed six Legal Lot Verifications in 2000 to identify the discrete parcels within
tax Jot 401 of TRS 19-01-17, circa 1887-1917. The verifications are included in the applicant’s
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submittal, Attachment “D" Land Use Application PA 04-5276, as “Exhibit B” to “Exhibit 3".
Staff has compiled a summary of the verifications below and illustrated the metes and bounds
descriptions on Attachment “A” - Assessors Maps TRS 19-01-08 and 19-01-17 with 1887-1917
parcels. Acreages are staff’s estimates of the land in each description.

Parcel Application No.  Dated of Creation and Recordin Acreape Color
A-E. PA00-5673/5674 April 6, 1917 - Book 5, Page 222 200+ acres  All colored areas
B. PA00-6493 February 8, 1896 — Book 41, Page 3 69+ acres  Purple/stripe
C. PA00-6492 November 15, 1902 - Book 59, Page 114 27+ acres Yellow
D. PA00-6494 February 4, 1903 -- Book 56, Page 221 78+ acres  Pink
E. PA00-6492 December 5, 1887 -- Book T, Page 350 26+ acres Blue

Each of the parcels (A-E) identified above are superitnposed on Attachment “A” over the current
tax lots identified by Assessment & Taxation on the two composite A&T Maps: 19-01-08 and
19-01-17.

The subject parcels or “current tax lots™, as reconfigured by a series of property line adjustments
in 2002-2003, depict the applicant’s proposed four legal lots (A, B, C, and D) which consist of
the 82.6 acres the applicant proposes to rezone to Impacted Forest Land (F-2). The reconfigured
tax lots appear on the Assessor’s Maps TRS 19-01-08 and TRS 19-01-17. Refer to Attachment

“B” - Assessors Maps TRS 19-01-08 and 19-01-17 with 2003 parcels. The reconfiguration

resulted in the following parcels and tax lots:

Oild Parce] New TRS Map - Taxlot -  Acrease Color
B 19-01-08, tax lot 4100  15.69 acres Purple
C. 19-01-08, tax lot 4200 23.19 acres Yellow
D. 19-01-17, tax 1ot 1800  26.01 acres Pink
E. 19-01-17, tax lot 401 18.69 acres Blue
A. 19-01-17, tax lot 1400 117.61 acres White (consolidated with the

northern boundary of tax lot 1400
of TRS 19-01-17 to the southwest.
No separate legal lot status),

The applicant’s Property Line Adjustment Deed and diagrams documenting an eight-step process
to accomplish the above boundary line adjustments is enclosed, as “Exhibit C” to “Exhibit 3” in
Attachment “D”: Land Use Application PA 04-5276. These documents were recorded in Lane
County Deeds and Records on January 6, 2003 and the metes and bounds descriptions of the
reconfigured parcels were adjusted on the Assessment & Taxation TRS 19-01-08 and 19-01-17
maps in 2003 in conformance with the “Final Property Configurations” as depicted on “Exhibit
HI” of Exhibit “3” to Exhibit “C” of the applicant’s submittal, Attachment “D”,

Conclusion,

The applicant has provided documentation and LMD staff have determined that in 1984 there
were four lawfully created parcels within the metes and bounds of tax lot 401 of TRS 19-01-1 7,
which the Assessment and Taxation Maps are the time did not display actual existing legal lots
adjacent to or within the subject property, and had the actual parcelization pattern been
available to County staff, the Goal 4 policies would have dictated the F-2 zone.

2. Do the circumstances of this particular proposal predominantly (more closely)} comply with

Goal 4 —Policy 15.b., for retaining the Nonimpacted Forest Land (F: -1) zoning designation;
3
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or Policy 15.c., for granting the request for the Impacted Forest Land (F-2) zoning
designation?

Findings of Fact.

1. The subject properties as depicted on Assessment and Taxation Maps circa 1984
were a portion of a property identified as tax lot 401, of Assessor’s Map TRS 19-01-
17 and were located to the west of the Southern Pacific Railroad right-of-way and the
developed and committed exception area #517-2.

2. The approval of this application would not provide any opportunity for division of
any of the four subject parcels since the minimum parcel size in the proposed
Impacted Forest Land Zone is 80 acres.

3. The approval of this application could provide an opportunity for development of
each of the four subject properties with one dwelling per parcel subject to compliance
with Lane Code 16.211(5) and (8) standards and criteria. Development of any of the
four parcels would require prior conditional approval by the Planning Director of a
Land Use Application.

4. Zoning on the surrounding lands is:

¢ adjacent lands to the north in Section 8 (Plot #517) are designated Impacted
Forest Land Use (F2);

¢ adjacent lands to the northwest in Section 7 (Plot #506) are designated Exclusive
Farm Use (E40);

¢ adjacent lands to the west and southwest in Section 18 (Plot #507) are designated
Impacted Forest Land (F-2);

¢ adjacent lands to the south and southeast in Section 17 (Plot # 518) are
designated Nonimpacted Forest Land (F-1);

¢ adjacent lands to the east in Section 17 (Plot # 518) are designated Impacted
Forest Land (F-2), Heavy Industrial (M3), and Rural Residential (RR5 - RR10).

A composite of four Zoning Plot Maps with the zoning districts color-coded was
included as *“Exhibit 1 in the applicant’s Land Use Application PA 04-5276. The
composite is reproduced as Attachment “C” - Composite of Lane County Official

Zoning Plot Maps 507, 517, 518, and 529 to this staff report.

5. Factors in Goal Four — Policy 135. ¢. Impacted Forest Land Zone (F-2, RCP} Characteristics,
to be considered in determining whether or not the subject properties should be rezoned to F2
are:

(1) Predominantly ownerships developed by residences or nonforest uses.

None of the four subject parcels are developed with a residence. Surrounding properties have
the following development history:

Direction TRS Tax Lot Address

North 19-01-08 2202 83401 Rattlesnake Road
Northwest  19-01-07 2500 83369 Rattlesnake Road
West 19-01-07 2600 83261 Rattlesnake Road

4
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Northeast  19-01-08 Within the developed & committed exception area #517-2 to the
northeast and east, there are eleven residences between the
Southern Pacific Railroad right-of-way and Dexter Road. The
Lane County “Dexter Shop” is also adjacent to Dexter Road to
the east.

Southeast  19-01-17 Within the developed & committed exception area #517-2 to the
southeast and east, there are eighteen residences between the
Southern Pacific Railroad right-of-way and Dexter Road.

South 19-01-17 Tax lot 1400 (Parcel “E”) is vacant.

The subject parcels were harvested of timber between 1993 and 2000 and were reforested at a
rate of 200 trees per acre. The harvest was an option for the parcels under the Forest
Practices Act and the reforestation was a requirement for either F-2 or F-1 designated land
under the same Act.

(2) Predominantly ownerships 80 acres or less in size.

The acreage for each of the four parcels created during the period of 1887 — 1902, as shown
on Attachment “A” and summarized in ITI, DISCUSSION 1., above, was:

Parcel B. (69+ acres), Parcel C (27+ acres), Parcel D (78+ acres), and Parcel E (26+ acres).

All of the original parcels were less than 80 acres which today is the mininrum division
standard in both the F-1 and F-2 Forest Land Zones.

(3} Ownerships generally contiguous to tracts containing 80 acres and residences and/or
adjacent to developed or committed areas for which an exception has been taken in the
Rural Comprehensive Plan.

To the north are two F-2 parcels (2100 and 2202 of TRS 19-01-08), 9.49 and 15.48 acres in
size respectively, and the nearest one {tax lot 2202}, is developed with a residence. The
subject parcels are also located south of the unincorporated rural commmmity of Trent; west of
the developed & committed exception Area #517-2, and northwest of the unincorporated

rural community of Dexter. Exception Area #517-2 is closest and consists of 52 properties
with 65 residences including several industrial mill sites, a commercial business, and public
facilities. An exception to Goals 3 and 4 was adopted in 1989 for Area #517-2 that included
224.6 acres with an average acreage of 4.3 acres. It is separated from the subject parcels by
the 200-foot wide right-of-way of the Southern Pacific Railroad.

Lands to the north and east consist of properties in the F-2 and Rural Industrial RI (M2 Light
Industrial and M3 Heavy Industrial on the Plot Maps) zones that are each less than forty acres

in size. -
Two properties (tax lots 2500 and 2600 of TRS 19-01-07) to the northwest and west are
zoned E40 and are each approximately 100 acres in size.

One property to the west (tax lot 101 of TRS 19-01-18) is vacant, zoned F-2, and 124.2 acres.

Approximately 118 acres of the original tax lot 401 was consolidated with tax lot 1400 of
TRS 19-01-17 to the south by property line adjustment deed between Northwest Lands Inc
(owner of tax lot 401 of TRS 19-01-17)) and Merle S. Brown (owner of tax lot 1400 of TRS
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19-01-17) on December 30, 2002 and recorded on January 6, 2003. Refer to Parcel “A” on
Attachment “B” which is zoned F-1. With the addition of tax lot 401 to tax lot 1400, Parcel
“A" is now 139.23 acres.

(4) Provided with a level of public facilities and services, and roads, intended primarily for
direct services to rural residences.

Rural services are currently provided to the area by:

Emerald People’s Utility District — electrical,

Pleasant Hill School District #1 — elementary and secondary education,
Dexter Rural Fire Protection District — fire and ambulance service,
Lane County Sheriff — police protection. '

Public road access to the existing rural residences to the north, west, and south is provided by
Rattlesnake Road, Lobo Lane, and Kimball Road.

Conclusion

The Planning Commission is faced with a balance of evidence that supports either an amendment
to rezone the property to F-2, Impacted forest Land, or the retaining of the F-1 Nonimpacted
Forest Land designation. It is a situation where the findings addressing the subjectivity of the
criteria fairly equally supports either decision.

The applicant has presented a lengthy analysis of the Rural Comprehensive Plan Policies - Goal
4, Policies 1, 2 and 15 in “Exhibit 11 — Goal 4 Analysis.” of Attachment “D” - Land Use
Application PA 04-5276. The Planning Commission will need to focus on the applicant’s
interpretations and arguments in the “Goal 4 Analysis.” as the basis for making a decision on
which designation, F-1 or F-2, best characterizes the subject parcels.

Vi. ATTACHMENTS

Attachment A - Assessors Maps TRS 19-01-08 and 19-01-17 with 1887-1917 parcels.
Attachment B - Assessors Maps TRS 19-01-08 and 19-01-17 with 2003 parcels.

Attachment C - Composite of Lane County Official Zoning Plot Maps 507, 517, 518, and 529.
Attachment D - Land Use Application PA 04-5276.
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- F. Staff Report to LCPC (PA 04-5252, PA 04-5276) RE: Goal Two, Policy
27a.i; October 1, 2004,

DATE:  October 1, 2004 -
TO: Lane County Planning Commission -
'FROM: BillSage -
RE: . Guidelines for evaluation of RCP Goal Two, P-ohq-ll.a.u :
FILES: PA 04-5252 (Everett/Mann)
PA 04-5276 (Kronberger/Couper)

L.

ThJS memonmdum is intended as guidelines for the Lane County Planning Commission to review
and evaluate the policy issues surrounding RCP General Plan Policies, Goal Two, Policy 27.a.ii.

‘The LCPC needs to adopt 8 recommendation.to ﬂ:e Board of County Commissioners concomng
. the status of contiguously owned legal lots during the 1984 period of adoptlon of zoning
designations throughout Lane County rural areas.

Cnterm

On Octobea' 5% the LCPC will deliberate during the work session on two a.ppl:catlons, PA 04-5252
(Bverett/Mann) and PA 04-5276 (Kmnberger/Couper) Both applications were. mxhally submitted
under RCP Goadl 2, Policy 27. a. it:

“ii). lewe 10 zone a property Impacted Forest Land (F-2, RCP), where maps used by staff to
. de.ﬂgnate the property Nonimpacted Forest Land (F-1, RCP) zone did not display actual
. existing legal lots adjacent 1o or within the subject praperty, and had the actual parcelization
- pattern been available to County stqff, the Goal 4 policies would have dzctated the F-2 zone.”

- The two applications were heard by the LCPC on August 3™, and the written record is closod for
both applications.

- Under Policy 27. a. ii., the LCPC has two decisions to make to recommend approval of an
apphcanon and one decision to recommend denial.

To find i in favor of the request, the a.ppllcat:lon must qualify under (i) “. . . did not display actual
existing legal lots aaf;acent fo or within the subject property “, and then prevail under Goal 4,
Policy 15. a., whlch requires:

a. A canclmlan that characteristics of the land carrespond more closely to the
" characteristics of the proposed zoning than the characteristics of the other forest zone.
The zoning characteristics referred to are specified below in subsections b and ¢. This
conclusion shall be supported by a statemeént of reasons explaining why the facts suppart
the conclusion.”
b. Non-impacted Forest Land Zone (F-1, RCP) Characteristics: :
- (1) Predominantly ownerships not developed by residences or nonforest uses.
(2) Predominantly contiguous ownerships of 80 acres or larger in size.
(3) Predominantly ownerships cannguaus to other lands wtilized for commercial forest or
commercial farm uses.
(4) Accessed by arterial roads or roads intended pnmarzly Jor forest management. Primarily
under commercial forest management.
c. - Impacted Forest Land Zone (F-2, RCP) Characteristics:
(1) Predominantly ownerships developed by residences or nonforest uses.
(2) Predominantly ownerships 80 acres or less in size.
' o1
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(3) Ownerships generally contiguous to tracts containing less than 80 acres and residences
and/or adjacent to developed or committed areas for which an exception has been taken in
the Rural Comprehensive Plan.

(4) Provided with a level af public facilities and serwces, and roads, intended primarily for
direct services to rural residences.

To find against the request, the LCPC could find that the application did not qualify under Goal 2,
Policy 27. a. ii. for consideration of a zone change; or the application did qualified under Goal 2,

. Policy 27. a. ii. for consideration, but did not qualify under Goal 4, Policy 15. a.-c. for the
requested change.

Policy 15.- b, and c. require the LCPC to conclude that the subject properties are predominantly
defined by the characteristics of either F1 Nonimpacted Forest Land or F2 Impacted Forest Land.
As a matter of clarification, LMD steff wrote an interpretation of what was meant by the term
“Predominantly” on May 2, 1985. Based on case law (5 Or LUBA 206: Still vs. Marion County),
where a test of predominant is required to make a decision, 51% of the criterion or standard being
evaluated qualifies.

Both applications (PA 04-5252 and PA 04-5276) have presented findings of fact and documentation
. addressing the characteristics of the ownerships (as referenced in Policy 15) or legal lots (as
referenced in Policy 27) in 1984. No application can be decided pursuant to Policy 27.a.ii., until a
common policy issue is discussed and a recommendation forwarded to the Board of Commissioners
concurrently with-the mdmdual decision for the application. These two applications have a
common factor. The subject parcels for both PA 04-5252 and PA 04-5276 were a portion of larger
contiguous ownerships when the zoning designations were adopted by Lane County in 1984,

In Mr. Couper’s final rebuttal for PA 04-5276 dated September 21, 2004, he has requested that his
applicant’s request for zone change be subject to Policy 27.a.vii., “Correction of an inconsistency
between the text of an order or ordinance adopted by the Board of Commissioners and an Official
Plan or Zoning Diagram."” Fmd.mgs of fact and conclusions were presented in the original
application addrwsmg Policy 27.a.vii. as well as Policy 27.a.ii. LCPC will review those findings
and that provision in deliberations on the 5"’ of October.

Bac pmd

Opposition to one of the.applicaﬁbns, PA 04-5276, was heard during the August 3, 2004, public
hearing based on the opinion that in 1984, Lane Code 13.010 definitions of “tract” disqualified the
 four legal lots for consideration as F2 land within the metes and boundary of tax lot 401 of TRS 19-

01-17 (circa 1984). The cited definition was: “’Tracr’ was defined as “4 lot, parcel or
unsubdivided or unpartitioned land under the same ownership. Contiguous wnits of unsubdivided
or partitioned land under the same ownership shall be considered a single tract.”” (The written
testimony from Thom Lanfear dated August 12, 2004, was provided to LCPC as Exhibit “A” in my
memorandum dated August 19, 2004). Mr. Lanfear’s rationale for disqualification of the four legal
lots was identified in his oral testimony on August 3" as Lane Code Chapter 13. A copy of LD
Land Division provided by Mr. Lanfear to me and was received as part of the record and, in turn, I
provided it to LCPC and the parties-with-standing as “Exhibit H - LD Land Divisions, Lane
County, Oregon, October 1978, “Definitions” Chapter 13.010-13.025”, in my correspondence dated
August 19%,2004. Notations on the pages of the “Exhibit H” document indicate it was adopted as
Ordinance No 5-75 on March 26, 1975,
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Mr. Lanfear’s opinion was that the four legal lots documented by LMD staff in 2000 per legal lot
'verifications PA 00-6492, PA 00-6493, PA 00-6494, and PA 00-6495 were not “legal lots” in 1984
because they were in one ownership and considered to be a “fracf”, and thus would have been for
the purposes of land-use planaing, in this case determining & zoning designation, a“single legal
lot”.

The referenced “LD Land Divisions, Lane County, Oregon, October 1978” above, does not include
a definition for “sract” however there are numerous uses of the phrase “an area or tract of land” in
the 1975-1978 era-document. The phrase closest to the quoted definition is for “Partition Land”
and reads: “Partition Land. Divide an area or tract of land into two or three parcels within a
calendar year when such area or tract of land exists as a unit or contiguous units of land wunder
single ownership at the beginning of suchyear...” No definition for “legal lof” is found in “LD
Land Divisions, Lane County, Oregon, October 1978”.

LCPC must look elsewhere for a determination of what constituted a “legal lot” in Februery
through September of 1984, when the two planning commissions and the Board of Commissioners
were adopting zoning designations for rural properties. This requires a trek through the hectic
-1983-1984 year when Lane County was adopting multiple ordinances concurrently or shortly after
adopting zoning designations on a countywide basis. .

1983

Let us begin with the submittal from Jim Mann (agent for PA 04-5252) dated on September 14,

- 2004, which I forwarded to the LCPC as Exhibit “A™ in my memorandum dated September 28,
2004. Mr. Mann states in his written testimony that the applicable regulations in place during the
time period from September 14, 1983 through February 1984, were Lane Code Chapter 10 and

Lane Code Chapter 13 adopted by the Board of County Commissioners in Ordinance No. 16-83 on
September 14, 1983. Ordinance No. 16-83. amended sections of Lane Code 10 (Land Use), Lane

' Code 13 (Land Divisions), and Lane Code 14 (Application Review and Appeal Procedures). At the.

time of adoption, which was before adoption of Lane Code 16 for rural areas under the RCP in

September 1984, Lane Code 10 applied in the rural areas of Lane County. :

Lane Code 13.010 (per Ordinance No. 16-83) defined five terms pertinent to this discussion.

Lot. A unit of land that is created by a subdivision of land.

Parcel. A umit ofland that is created by a partitioning of land.

Partition Land, Divide an area or tract of land into two or three parcels within a calendar
year when such area or tract of land exists as a unit or contiguous unit of land under single
ownership at the beginning of such year. ‘ '

Subdivide Land. To divide an area or tract of land into four or more lots within a calendar
year when such area or tract of land exists as a it or contiguous units of land under a
single ownership at the beginming of such year.

Tract, A lot, parcel or unsubdivided or unpartitioned land under the same ownership.
Contiguous units of unsubdivided or partitioned land under the same ownership shall be
considered a single tract,

The text of the ordinance defined “Tract” as “Contiguous units of unsubdivided or partitioned land
- under the same ownership shall be considered a single tracf’. The definition and the other four
definitions above addressed division of land by either partitioning or subdividing. The relationship
between “tract” and “lof” or “parcel” accomplished two purposes: _

3
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(1) Limited partitioning of contiguously owned area or “tract” land within a ca.lendar yeartoa
" maximum of three, and
(2) Required a subdivision plat if four or more were proposed for creation w1tl'un a calendar year.

The definitions did not address the lawfully created status of existing lots or parcels. It did not
mysteriously undo the legally created status of properties on the first of each calendar year that had
been created by land sales contract or deed prior to March 26, 1975. It did not invalidate the -
lawfully created status of existing “lots” or “parcels” of platted and recorded partitions and

~ subdivision. It simply- stated that for the purposes of dividing land within e calendar year, the

- owner of contiguous lands that were not within recorded subdivisions.had to consider the whole of

the contiguous ownership in determining the number of new metes and bounds descriptions they
could plat under a new partition. This was done at the time to curtail the senal partitioning” of
land.

As an example, the practice of “serial” partitions could be illustrated by citizen “Joe Land” filing a
~ partition to create two new 20-acre parcels out of his 160 acres ownership on February 1, 1981 and
recording of the plat on May 1, 1981. With the recording of the plat, “Joe Land” then owned three
~ contiguous parcels; two parcels (Parcel 1 and Parcel 2) at 20 acres and one parcel (Parcel 3) at 120
.acres. OnJune 1, 1981, one month later, “Joe Land” would file a second partition plat to create
two additional 20-acre parcels out of the 120 acres of Parcel 3 of the previous May 1981 partition.
On August 1, 1981, this “second” partition plat is recorded and the end result of the two actions
within one calendar year was the creation of four 20~acre parcels and one 80-acre parcel through a
series of two partitions for a total of five parcels and thus clrcumventmg the requirements for a
subdivision and creating a de facto subdivision. The definitions in Ordirance No. 16-83 simply
limited “Joe Land” to one partition with a maximum of three parcels on all contiguously-owned
land per calendaryear or the option of filing & more extensive subdivision plat. It ended “serial
partitioning” by requiring that “Joe Land™ account for all his contiguous ownerships each year to
determine whether he was complying with the subdivision and partition limitation on numbers of

" - newly created parcels. No where do these definitions deny the legal status of lawfully created

properties whether they created es parcels, lots, or lawfully deeded land under apphcable
- regulations.

1984

: 'I'he next actions by the Board of County Commissioners (BCC) were in 1984, The BCC adopted
two ordinances implementing the new Lane Code Chapter 16 in the “rural” areas of Lane County as
part of the Rural Comprehensive Plan, The two actions were Ordinance No. 1-84 enacting Lane
Code 16-as adopted on February 29, 1984, and Ordinance No. 11-84 revising Lane Code 16 with
amendments to Ordinance No. 1-84 as adopted on September 12 1984,

Ordinance No. 1-84 is awached as Exhibit “A” to ﬂns memorandum At some point between
‘September 1983 and February 1984, some party within LMD decided to create a new term, “legal
lot”. The new term, “legal lot” in Ordinance No. 1-84 began with “4 fract of land . . .” in the
definitions.being proposed for Lane Code Chapter 16. ORS 92 Subdivisions and Pamttons did not
use the term “legal fot”. That was a creation of Lane County in Ordinance No. 1-84. The definition
for “legal lot” is found on pages 16-15 and 16-16. The definition of “tract” is found on pages 16-21
and 16-22. Both definitions are reproduced below:

“Legal Lot.. A tract of land which has been IegaIly created in compliance with Lane County
land division regulations and ORS Chapter 92:
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(1) Any lot within a subdivision plat approved by the Board and recorded with Lane

. County Clerk.
(2} Any lot within a minor subdivision plat endorsed and dated by the Secretary of the
Lane County Planning Commission.
(3) Any parcel within a final partition map approved and recorded by Lane County.
(4) A tract of land created as a result of a deed or real estate sales coniract, which was not
created as a result of (1)-(3) above, but which at the date the conveyance occurred, the
-creation of the tract was not subject to any Lane County land division regulations.
However, contiguous wnits of unsubdivided or unpartitioned land under the same
ownership shall constitute a single legal lot.” '

“Tract. A lot, parcel or unsubdivided or unpartitioned land under the same ovwmership.
Contiguous units of unsubdivided or partitioned land under the same ovwnership shall be
considered a single tract.” - .

- Lane County’s confusion of Oregon Revised Statute (ORS) 92 “single tract” provisions intended
for subdivision and partition regulations (Lane Code Chapter 13) and the elimination of serial
partitions within a calendar year, were erroneously included in the “definitions” section of Lane
‘Code Chapter 16 for “legal lot”. Lane County did not have a mandate from the Legislature or

- ORS to consolidate development rights of lawfully created properties on the first of each calendar
year. And the County erred in assuming it did. :

“Legal Jots” have been created as discrete metes-and-bounds descriptions in recorded partitions and
subdivisions in Lane County during the last century and before. Prior to March 26, 1975, a “legal
lots” were-also created by the conveyance of a metes-and-bounds by real estate contract or deed
that was recorded-in Lane County Deed and Records. The metes-and-bounds descriptions created
prior to Marchi 26, 1975, were and are today, considered to be “legal lots” for the purposes of re-
conveyance. under real estate law and land use development under Lane Code Chapter 10 (pre-
1984) and since under Lane Code Chapter 16. ' : ‘

If LCPC takes the position that “legal lots” created by deeds or real estate contracts prior to
March 16, 1975 were invalid if held in common ownership with an adjacent legal lot or parcel
during the passage of the New Year; then there have been truly thousands of illegally developed
properties in Lane County during the past 25 years. g : ,

The fourfegal lots per PA 04-5276 verified by LMD in 2000 within the subject parcel, tax lot 401
of TRS 19-01-17, were originally created as four separate conveyances by deeds in 1387, 1896,
1902 and 1903." The four legal lots were bought and sold as recorded metes-and-bounds -
descriptions and were-discrete properties at the time of origin, under a consolidated ownership in
1984, and today. o : : ‘ -

The legal lot per PA 04-5252 verified by LMD (PA 03-6005) in 2003 for the subject parcel, tax lot
300 of TRS 21-01-30, was originally created by warranty deed on May 9, 1921. The legal lot was
bought and sold as the recorded metes and bounds description and was 2 discrete parcel at the time -
of origin, under & consolidated ownership in 1984, and today. :

. In the latter part of 1983 and early 1984, Lane County conducted numerous public hearings to
designate land within the rural area and conducted supplemental hearings for the Comprehensive
Plan Review amendment requests from over 1,500 landowners of those preliminary designations.
- The initial Plan Diagrams and Zoning Diagrams were adopted in Ordinance No. PA 884 on
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February 29, 1984. Thereafter, Lane County conducted public hearings and adopted Ordinance No.
PA 891 on September 12, 1984, that amended Ordinance No. PA 884 in response to DLCD

compliance reports dated June 28, 1984 and July 19, 1984. The zoning designations for the subject
parcels of PA 04-5252 and PA 04-5276 were adopted with Ordinance No. PA 891.

In summary, noﬁhg in the referenced definitions of Ordinance No. 1-84 had the authority to
undo the “logal lot” status of any lawfully created parcel. Any lawfully created parcel was still a ‘
discrete metes-and-bounds description, e.g., a legal lot. :

The only time the definition of “tract” was intended to be considered was'in the event a property
owner elected to further divide his contiguously-owned properties. Then all contiguous land was
considered for the purpose of division and compliance with the number of parcels withina -
cilendar year came into play to assure the allowable number of newly created parcels did not
exceed the maximum, - : -

However, for some unknown reason, the phrase “single tract” was rewritten as “single legal lot”.
~Again, ORS 92 did not use the phraseology “legal lot™ or require it to be-included in Lane
County’s land use definitions.. ORS 92 simply said abide by the restriction on the number of new
parcels of lots a property owner can create by partition in a calendar year. It was an erroneous
- interpretation in 1984 and it is an emroneous interpretation today. :

There is nothing in the definitions to compel the reader to believe that the legal lot status of three
or four lawfully created, contiguous properties disappeared on New Year’s Eve and on January 1*
of each calendar year the prior lawful creation of properties by fifty-year old deeds or contracts
were rolled into ofe “single. légal Tot™ with the prior development rights flushed down the fubes,
In fact, property owners in Lane County continued to sell légal metes and bounds descriptions

* . exactly as theiy had previously acquired them in pre-1983 transactions. The poorly conceived

- definition of “legal lot™ was even more grievous because it arbitrarily singled out property rights. -
of individuals who met the letter of the law prior to March 16, 1975, when it was lawful to create,
sell and acquire land by contract or deed. The last category in the definition states, “(4) A tract of
land created as a result of a deed or real property sales contract, which was not created as a -
result of (1)-(3) above, but which ai the date the conveyance occurred, the creation of the tract
was not subject to any Lane County land division regulations.. However, contiguous units of
unsubdivided or unpartitioned land under the same ownership shall constitute a single legal lot.”
1985

. The Oregon Legislative Assembly took note of the misinterpretation of ORS 92 by some
jurisdictions including Lane County, and passed revisions to the ORS 92-statute in 1985. I :
provided the legislative history of House Bill 2381 (1985) from the Oregon State Archives to you

' at the September 7" work session. To understand the legislature’s original intent in curtailing
“serial partitioning” and the legisiature’s reaction to some local jurisdiction’s misinterpretation of
division standards as land use restrictions, you should read re-read Representative Al Young’s.
written testimony before the Senate Committee concerning House Bill 2381. Representative

. Young’s statements included the following: ‘

“The intent of HB 2381 is twofold: First, it clarifies that units of land created under current
-subdivision and partition regulations remain recognized units of land until their description is
lawfully changed, by vacation, replatting or other mesns; and second, it recognizes units of
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land that were lawfully created prior to the enactment of current subdivision and partition
statues.” ' :

._“As ] said, the second element of the bill deals with units of land that were legally created
prior to the existence of subdivision and partition statutes. When these statutes were enacted
in 1973, they did not address units of land that were created before that date. Neither has
legislation since 1973.” ‘ '

“HB 2381 replaces references to specific statutes with language that, essentially, says that if a
lot or parcel was created in a lawful manner—meaning according to laws in existence at the
time it was created-—it is still recognized as a legitimate lot or parcel, and does not need to be
reevaluated under current law to be recognized as such.” ' ' -

“An important point I need to make sbout this bill is that it in no way gives new development
rights to anyone. Development of property affected by this bill remains subject to current
state and Jocal land use and zoning laws, ordinances and regulations. The practical effect of -
the bill is to allow units of land that were lawfully created over the years to be sold, and in so
doing, provides for equitable treatment of property owners who have not been well treated
under current law.” S ' -

Representative Young acknowledged that some local Jurisdictions were using “common sense” in
interpreting the statues and asked the Senate Committee to do the same in enacting HB 2381,

1986 - - |

Immediately following the passage of HB 2381, Lane County actsd to amend Lans Code to
eliminate the misinterpretation in Lane Code Chapter 13 and Chapter 16 definitions. I provided

you the memorandum between County Counsel and the Board of Commissioners dated July 30,
1986 and the two ordinances that amended Chapter 13 definitions (Ordinance No. 10-86) and

Chapter 16 definitions (Ordinance No. 11-86) adopted on September 10, 1986, as Exhibits “D”,

“E” and “F” respectively, in my memorandum to LCPC dated August 19, 2004,

* The effect of the two érdimncﬁ-m 1986 was to recognize that a lawfully created propertyby

either contract or deed prior to March 26, 1975, or a parcel in a recorded partition, or a lotin 2

 recorded subdivision, was a discrete “legal lot” pursuant to both Lane Code Chapter 13 and Lane

Code Chapter 16. What was lawful in the past is lawful today. There was no caveat in the
defmitions of either ordinance that said “except between February 1984 and September 1986.°
Lane County applied common sense, corrected their regulations, and moved on to correct another

error in application of the previous definitions. On the same date, the Board of County
Commissioners adopted Ordinance PA 921 that repealed the original “Errors or Omission” Policy

- 21 (Land Use Planning - Goal 2) and re-enacted Policy 21 (Land Use Planning - Goal 2) fora

time period from September 10, 1986 through December 31, 1989, A copy of Ordinance PA 921
was provided LCPC at the September 7“’ work session.

 Ordinance PA 921 applied “common sense” to the previo_us text of Polic& 21.c. “c. Identified

Jailure to zone F-2, where maps used by staff to designate F-1 zone did not display actual existing

. fegal lots adjacent to the subject property, and had the actual parcelization pattern been

avdilable to County staff, the Goal 4 policies would have dictated the F-2 zone.” Ordinance PA

921 adopted a revised condition for consideration under Policy 21.D.(2) which eliminated all

-~
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references to “maps” or “legal lots" as quahﬁers and simply required review lmder Goal 4 Policy
19(c) (circa 1986) and now Goal 4, Policy 15(c):

“(2) Inappropriate F-1 zoning, where the criteria of RCP Forest Land Policy 19(c) indicate
that F-2 zoning is more suitable.”

Ordinance PA 921, for one reason or another, none of which are known, “got lost™. It was
adopted, recorded in Deeds and Records, and in effect for three years. Applications were
processed under the re-enacted Policy 21 during the extended time period by two associate
planners who ere no longer working for Lane County. Ihave not found any complete paper
copies of the RCP General Plan Policies from that period or thereafter that included the re-
enacted Policy 21. It did not resurface during the 1989 to 2004 pénod until I discovered a
research note last month in a 1989 application file for the processing of a subsequent Ordinance
under the re-enacted Errors and Omission Policy. The signed, original copy of Ordinance PA 921
was located in the County Administration archives of orders and ordinances. Had LMD known
of the revised language for Policy 21, we would have inciuded the 1986 text in the
implementation of Policy 27.a.ii, in 2004.

Policy decisinn

The Planmng Commission has two optons when reviewing the pending applications under Policy
27.a.ii:

1. Apply a strict interpretation of the 1983-1986 definition for “legal lot” in Lane Code Chapter
13 and 16, and make a finding that during that period of time, all discrete metes-and-bounds
* descriptions lawfully created by deed or real estate contract prior to March 16, 1875, that
-were held in a contiguous ownership, “lost™ their discrete legal lot status on Janum-y 1st of
each calendar year and were merged into a “single legal lot”.

2. Apply a common sense interpretation to the 1983-1986 definition for “legal lot” in Lane
Codeé Chapter 13 and 16, besed on the clarification of ORS 92 by HB 2381 in 1985, and Lane
County’s adoption of three ordinances in 1986 in response to the enactment of HB 2381, that
discrete parcels.created lawfully by recorded deed or real estate contract prior to the 1983-
1986 period were not merged durmgthat period, and were during that period and are today

_dlscrete legal lots. _ _ ) .

If the Planning Commission elects to apply option #2, then it can rely on the LMD legal lot
determinations cited on page 5 of this memorandum for the subject legal lot of PA 04-5252 and

. the four legal Iots of PA 04-5276, and proceed to evaluate the two applications on the merits
pursuant to the characteristics of Goal 4, Policy 15.b and ¢.

Recommendation

A precedent was set in 1986 by the Board of County Commissioners when they adopted the three

ordinances to correct a imposed on a select group of property owners in Lane County: When

Ordinance No. 10-86, Ordinance No. 11-86 and Ordinance PA 921 were adopted on September

10, 1986, the Board of Commissioners relieved the owners of contiguous legal lots from the three
- years of unwarrented restrictions. They elected to undo the misinterpretation of ORS Chapter 92
. and honor the legal lot status of lawfully created parcels by real estate deeds or contracts. There
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had never been any merger of lawfully created, discrete metes-and-bounds descriptions under
state law and the County erred in attempting to do so in Ordinance 1-84 in 1984,

(1} Staff recommends that the 1,CPC forward a recommendation to the Board of County .
Commissioners to amend Policy 27.a.ii., to read identical to Policy 21.D.2):

“(2) Inappropriate F-1 zoning, where the criteria of RCP Forest Land Policy 19(c) indicate
that F-2 zoning is more suitable. "

(2) If the LCPC elects to forward the above recommendation, that the LCPC conditionally use
the definition for evaluation of the legal lot status of the subject parcels in determining
whether or not the parcels qualify for consideration under Goal 4, Policy 15 b. and c.

Once the LCPC has arrived at a decision on the policy issue, LCPC will beina position to decide
on the merits of the singular epplications, PA 04-5252 and PA 04-5276, pursuant to Policy
27.aii. and Policy 27.a.vii., respectively.
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H. Written testimony: Jim Just/Goal One Coalition; August 3, 2004.

| _ BT # Lsi
GOAL ONE COALITION gLZN-jpovd & 2l
39625 Almen Drive

Lebanon, Oregon 97355
Phone: 541-258-6074
Fax: 541-258-6810

goal1 @pacifier.com DHL—
August 3, 2004 RECEIVED AT HEARING
P o PA. NO._O4~&27L

unty Planning Commission
125 East 8% Avenue DATE: €~ -O4- EXHIBIT NO., !

Eugene, OR 97401 (2 S’f’r)

RE: PA 04-5276 (Ordinance No. PA 1211), Kronberger
Members of the Commission;

The Goal One Coalition (Coalition) is a nonprofit organization whose mission is to provide
assistance and support to Oregonians in matters affecting their communities. The Coalition is
appearing in these proceedings at the request of and on behalf of its membership residing in
Lane County. Mr. Just is representing the Coalition, LandWatch Lane County, and himself,

This request is to redesignate 82.6 acres from Nonimpacted Forest Land (F-1, RCP) to
Impacted Forest Land (F-2, RCP),

The subject 82.6 acre property is identified as Maps 19-01-08 and 19-01-17 TL 401, and is
stated to consist of four parcels that were created in their present configuration through
property line adjustments from four prior metes and bounds descriptions for four parcels
alleged to have been originally created during the period 1887-1917. The alleged current
configuration results in lots of 15.4, 23.0, 25.7 and 18.5 acres. The subject property contains
no dwellings. Timber on the property was harvested in stages beginning in 1993 and ending
in 2000. The property has been reforested.

Zoning was applied to the subject property in 1984. At that time, the subject property was part
of a larger TL 400, which lay on both sides of the Southern Pacific Railroad right-of-way.
The portion west of the railroad was zoned F-2. Later that year, et the insistence of the
Department of Land Conservation and Development, Ordinance No. PA 891 re~designated the
land west of the railroad F-1. In 1992 the western portion was sold off and became the 118.83
acre Tax Lot 401. In 2003, the sale and reconfiguration of the 118.83 acre parce! resulted in
the southern 36.23 acres being incorporated into Mr. Brown’s larger holdings and the
remainder of TL 401 assuming its present alleged configuration.

The proposed zone change is a Minor Amendment subject to L.C 16.400(6)(h) criteria and L.C
16.252 processes. Applicable amendment criteria include, in relevant part:

-
-

Championing citizen participation in realizing sustainable communities, sconomies and environments





